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CONCRETE VS JUNGLE
Rohit Parihar

The Supreme Court’s recent overturning of its ruling on
Ecologically Sensitive Zones around protected areas may

have left some locals relieved but could open the doors to new
threats from unbridled construction

No one was happier than Om
Saini, the sarpanch of Sherpur village
near the Ranthambore National Park in
Rajasthan, with the April 26 ruling of
the Supreme Court of India. Just 10
months earlier, in June 2022, the apex
court had imposed a blanket freeze on
construction in Ecologically Sensitive
Zones (ESZs), mandating that at least
a one-kilometre stretch around the
demarcated boundary of all protected
areas be included in the relevant ESZ.
In Sherpur, this meant its 8,000-odd
residents could not even construct a
toilet, let alone a house, without
seeking permission from the principal
chief conservator of forests (PCCF),
who heads the state’s forest
department.

The Supreme Court has now
relaxed its previous order. But what
may have come as a relief to the
villagers of Sherpur could well turn
into a destructive tsunami for the
fragile ecology of the region. India has
a network of 998 protected areas, per
the National Wild life Database,

including 106 national parks, 567
wildlife sanctuaries, 105 conservation
reserves and 220 community reserves.
Together, they cover 5.3 per cent of
the country’s geographical area, as of
January 2023. The Union ministry of
environment, forest and climate change
(MoEFCC)-on the basis of surveys
conducted and proposals sent by
respective state governments-has been
notifying ESZs under the Environment
(Protection) Act, 1986, to provide a
buffer against construction and
development activities that may harm
the biodiversity in these protected
areas.

Though the Wildlife Conservation
Strategy, 2002, provided for a 10 km
wide ESZ, the actual extent remained
variable, depending upon site-specific
ecological, geographical and other
relevant factors. Around the Nagar-
junasagar-Srisailam Tiger Reserve in
Andhra Pradesh, for instance, the ESZ
ranges between zero and 26 km, the
lower limit owing to parts of the
reserve being located along the
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Krishna river and the interstate
boundary with Telangana. The blanket
ban on construction hit 100 odd
villages located within this ESZ.
Similar was the plight of millions of
people residing within other ESZs,
which in the case of Assam’s Nameri
National Park and Sonai-Rupai
Wildlife Sanctuary extends up to
48 km. from the park’s boundary. The
apex court’s overturning of the ban
came in response to pleas from the
Centre and state governments.
According to the new ruling, the June
2022 order ceased to apply to
protected areas for which the MoEFCC
had already issued the final or draft
notifications-474 and 112, respectively-
or the 73 for which the ministry had
received proposals. Noting that the
ESZs notified so far ranged from the
zero line to as much as 48 km. from
the boundary, the bench, which was
headed by Justice B.R. Gavai, also
clarified that “in certain cases, it may
not be possible to have a uniform
minimum area [for ESZs] by virtue of
interstate boundaries or a sea or a river
beyond one side of the protected area”.

As far as development activities
within ESZs are concerned, the
authorities were asked to follow the
ministry’s February 2011 guidelines, as
was being done before June 2022.
They include an exhaustive list of
activities that are either ‘permitted’,
‘prohibited’, or ‘regulated with
safeguards. The prohibited ones include

commercial mining and setting up of
polluting industries, while the
construction of hotels, road- widening
and felling of trees are among the
regulated activities—a category that
was always prone to some local
interpretive discretion. However, the
SC clarified that the 1km. ban will
stay as far as mining is concerned,
even if the ESZ is marked at the zero
line.

So why has this modified order
raised concern among conservationists?
With hotel construction once again
becoming a regulated activity, it is
being feared that state governments
and local authorities could exploit the
norms in cahoots with private players,
as had been happening before. “The
SC’s fresh order has rightly taken into
consideration the needs of people who
live next to the forests,” says
M.K. Ranjitsinh, the iconic ex-IAS
officer who was the key architect of
independent India’s first proper
environment-related legislation—the
Wild Life (Protection) Act, 1972. “But
what bothers me is its implementation,
in which we have often faltered.”

About 200 km. from Ranthambore,
on the outskirts of Jaipur, environmentalists
are fiercely opposing attempts to
regularise a hotel being run by a
prominent group and an adjoining
banquet hall, both of which fall under
the Nahargarh Wildlife Sanctuary
ESZ. The properties were, in fact,
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opened after the ban was imposed,
and their very design violates
guidelines prohibiting boundary walls
that hinder the free movement of
wildlife, a senior forest officer
confirmed to INDIA TODAY.
Elsewhere, too, resorts and hotels that
mushroomed near protected areas,
often within ESZs, to promote
wildlife tourism have turned into
wedding destinations, threatening the
area’s tranquility. So much so that the
National Green Tribunal (NGT) in
March had to issue a detailed
protocol to enforce the existing
regulations regarding noise pollution,
including a round-the-clock ban on
loud music and the bursting of
firecrackers around Fatehsagar Lake
and the ESZ in Udaipur. It also asked
the Central Pollution Control Board
(CPCB) to launch a mobile app to
monitor the situation across the
country.

“The NGT order was overdue,”
says Arvind Jain, who runs hotels
near the Ranthambore and Sariska
Tiger zones, “but now, after the SC
has relaxed constructions within
ESZs, 1 fear more resorts will come
up in the garb of farm- and guest
houses.” A senior officer in the
Rajasthan wildlife department, who
does not wish to be named, says the
SC in its April order did well to
leave it to local-level committees to
grant permissions for any fresh

constructions by ESZ inhabitants,
instead of referring each case to the
principal chief conservator. However,
he wishes the court had retained the
part of the June 2022 order that
enjoined upon these forest department
heads in each State/Union Territory to
list every existing structure in ESZs.”
This would lave helped prevent any
misrepresentation and foul play.

Debadityo Sinha, conservationist
and lead, climate and ecosystems, at
the Vidhi Centre for Legal Policy,
agrees. Sinha claims states are not
taking the exercise seriously, and many
protected areas have hotels and resorts
running in the garb of home stays that
channel the new buzz around
ecotourism. “The Supreme Court could
have deliberated more on ways to
regulate activities in ESZs so as to
provide better protection to wildlife,”
he says. Sinha claims that while the
top court correctly directed the states
to strictly follow the 2011 guidelines,
it gave a “contrary observation” while
relaxing the 1-km. rule. “The 2011
guidelines clearly say that if the
boundary of a protected area overlaps
with an interstate border, both the
states will endeavour to reach a
consensus to decide the minimum
ESZ,” he explains. “But using it as a
ploy to not have an ESZ or minimise
its area means ignoring the link
between land and water bodies for the
survival of ecosystems and species.”
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In an ongoing study, Vidhi found
that of the 109 national parks and
sanctuaries it analysed, 60 or 55
percent, have notified a minimum ESZ
of zero km. This means there is no
ESZ around a part of these protected
areas. In a majority of the cases, the
interstate border is cited as the reason.
Further, the 2022 SC order had relied
on the submission of an empowered
committee, which recommended
minimum safety zones of 2 km.
around protected areas spread over
500 sq. km, 1 km. for those between
200 and 500 sq. km., and 200-500
metres for the smaller ones. “This
time, though,” says Sinha, “the SC did
not rely on any expert opinion while
modifying the restrictions.”

Unfortunately, many protected
areas have already undergone
tremendous development in their close
vicinity. Some are even surrounded by
urban continua. Then there are others
where small ESZs have been notified,
citing limited area for the region’s
“holistic development” or upcoming
strategic infrastructure. The Galathea
National Park in Great Nicobar is one
such instance—it has just a 0-1 K.M.
ESZ. This leaves several wildlife and
biodiversity reserves in India without

much of a “shock absorber” around
them. Sinha says states must demarcate
ESZs to fulfill their responsibility
towards the conservation of
ecosystems, and not just for the sake
of compliance. “Most protected areas
in India now exist as small, isolated
patches in a mosaic of human-created
barriers,” he says “Such habitat
fragmentation has driven many species
to local extinction and increased
human- wildlife conflict.”

Ironically, the SC’s latest order
says overly restrictive ESZs could
“intensify” rather than “avoid” such
conflict. ESZs are not meant “to
hamper day-to-day activities of citizens
but...to protect precious forests and
protected areas from any negative
impact and to refine the environment
around the protected areas”, it noted.
Now, it is for the government, both at
the Centre and in the states, to
expedite the notification of ESZs while
striking a balance between the nation’s
conservation goals and the development
needs of the locals. Add to that strict
enforcement, which can prevent all
kinds of encroachments and hazardous
activities in these ecologically fragile
zones-perhaps under the watchful eyes
of the Supreme Court.

India Today
10, July 2023
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THE NEW EXODUS
Shelly Anand

Devanshi Sood is all of 18 and all
set to fly out to the US next month to
pursue the course of her dreams. Sood
studied PCME (Physics, Chemistry,
Mathematics and Economics) at
Heritage Xperiential School, Gurugram,
and has opted for a four-year
bachelor’s in Computational Media at
the Georgia Institute of Technology,
US. “This degree will offer me room
to experiment,” she says, “and help me
with my interest in environment
technology, a subject for which there is
a huge market in the US.” Sood is
choosing to go west because the
subject she is primarily interested in
pursuing is not available in India, and
it also allows her to explore her
interests in diverse subjects. “I like
science and computers,” she says, “but
also literature and political science.”

Every year, just as Fall begins to
descend on the western hemisphere,
thousands of young students like Sood,
in pursuit of a quality higher education,
make the long journey either to
America, or midway to Europe or
eastward towards Australia and the
Southeast Asian countries. It is not as
though Indian students were not
making a beeline for foreign universities
earlier. But the sheer numbers seeking

international degrees, the profusion of
choice in terms of destinations and the
variety of courses attracting new
recruits, all these speak of a tidal surge
of sorts. In February this year, the
Union ministry of education informed
the Lok Sabha that 750,365 new
students flew abroad for higher studies
in 2022, the highest number in six
years, and 161, 642 more than in 2019.
Confirmation comes from another
quarter, as online platform Yocket
found a total of 1.32 million Indian
students studying abroad in 2022, up
from 1.14 million in 2021. Gurugram-
based Redseer Strategy Consultants
expect the number to go up to 1.8
million by 2024. And though the US
for long had more students from China
than from any other country, that may
well be changing. The US embassy
issued a record-breaking 125,000 visas
to Indian students last year, more than
were issued to any other nationality.
The Open Doors report brought out by
the Institute of International Education
in the US documents a slowdown in
the number of Chinese students
studying on American campuses
compared to Indians between 2020-21
and 2021-22. If the number of Indian
students went up by 18.9 per cent-from
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167,582 to 199,982—in that period,
those from China saw a decline of 8.6
per cent-from 317,299 to 290,086.
Likewise, an immigration statistics
report released by the UK in
September 2022 revealed that 127,731
visas were issued to Indian students in
2021 compared to 116,476 issued to
students of Chinese nationality.

The smorgasbord of choices is
what a majority of the students cite as
the reason they look abroad for higher
education. There are other reasons
besides. The failure of the education
system back home to keep up with
GenZ’s aspirations 1is one, the
phenomenon of too many students
chasing too few seats in Indian
colleges another. By contrast, there is
an endless glimmer of opportunity in
the parallel universe that is an
international university—a sprawling
campus with world-class faculty and
facilities, flexible and well-designed
curriculums, abundant research
openings, a chance to interact with
another culture and people and, at the
end of it all, perhaps a career that gets
you a permanent place among the
global professional elite. As Pratibha
Jain, 27, from Bengaluru, who is off to
do a master’s in graphic design in a
British university, says, “Apart from
the state-of-the-art facilities, the global
exposure and cultural diversity will
help me build a network of peers and
professionals.”

The Great Indian Student Deluge

They come from all over—big
cities and small towns—and there are
as many girls as there are boys. You
could well blame Covid for the swell
in numbers in the past year and a half.
As country after country closed its
doors to the marauding virus, students
aspiring to study abroad had to put
their plans on hold. Only when things
eased in 2021 could those who had
deferred admissions finally join. Others
attending classes online from their
home countries could finally see what
the university grounds looked like.

Another factor spurring the exodus
came in the form of CUET, a common
university entrance test that the
University Grants Commission in India
mandated since last year for admission
in college. Coming as it did in the
shadow of the Covid disruptions and
plagued by teething troubles in the first
year of its implementation, it delayed
the university session by some four
months, throwing students into panic
and uncertainty. CUET has brought the
curtains down on the cut-off system
that had become somewhat of a joke.
Class 12 marks no longer determine
which college you take admission into;
CUET instead tests a student’s
conceptual grasp of a subject and aims
to provide students with a level
playing field. Earlier, students adept at
rote learning and from boards that
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privileged it had an unfair advantage
over the rest. The flip side is, with
marks no longer a guarantee for
admission in a good college or course,
many students are unwilling to put up
with the uncertainty of whether they
will get the course and college of their
choice.

“The Indian education system and
its method of taking in students at the
better universities has become very
competitive,” says Guwahati based
Rinjee Baruah, senior zonal counselling
manager with Global Reach, a study
abroad career counselling organisation.
Also, as Nitina Chopra Dua, head,
Career Guidance Centre, Shiv Nadar
School, Noida, points out, “While the
world is moving towards the test
optional method, in India, we are
going the test way. So, it’s getting
tougher for children to get admission
in the colleges and courses of their
choice.” Quality institutes in our
country offer only a limited number of
seats. Last year, for instance, some 1.4
million students graduated from
schools, but besides the scant intake in
professional colleges, the number of
seats in central universities was just
200,000. Private colleges just cannot
fill the gap, mushrooming as they may
well be.

Naturally, the intense competition
is leaving students frazzled, and they
are increasingly realising that it’s far

easier to get into a well-ranked
university abroad than into an IIT or
Delhi University. A student with
95 per cent marks in her Class 12
boards may or may not make it to the
institution of choice, but has a fair
chance in an international university
ranked among the top 50, and with a
scholarship to boot. Covid and CUET,
however, are only the immediate
reasons for students forsaking Indian
universities and looking beyond. The
roots of the problem go far deeper,
into the cavernous hole that is the
Indian education system itself.

Gaps In Our Education

It 1s the dinosaur in the room no
one wishes to acknowledge. But the
fact remains that Indian pedagogy has
failed to rise above textbook and class-
room learning, and teaching a syllabus
that puts students to sleep, rather than
awakening their interest. No one
knows this better than Dinesh Singh,
the former vice-chancellor of Delhi
University and now the chancellor of
K. R. Mangalam University, Gurugram.
“Our education system does not deliver
what it should despite all effort,” he
says. “There is a lack of practical
knowledge at undergraduate levels,
which is why most students feel that
courses available with universities here
are meaningless. The universities and
education abroad, on the other hand,
let them express themselves, be

10
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critical, offer useful and practical
knowledge.”

It’s a view 19-year-old Saiba Bajaj
echoes. She is currently majoring in
Computer Science at the University of
Manitoba, Canada, and loving the
experience. “In an international
university,” she says, “there is a
marked difference in the application of
concepts learnt during the degree
programme. The idea of being actually
able to utilise and apply those concepts
was fascinating for me.”

A limited choice of subjects and
specialisations, poor facilities and the
absence of good teachers are other
deterrents, especially in colleges away
from the metros. “The Indian education
ecosystem is narrow,” says Poonam
Verma, professor-principal of the
Shaheed Sukhdev College of Business
Studies, University of Delhi. “The
young today are experimental in nature
and want to explore a different set-up.”
Tumul Buch, co-founder of Yocket,
agrees. “GenZ wants to pursue new-
age and offbeat courses,” he says. And
Indian universities just do not have
them.

Students, therefore, are opting for
courses, disciplines and specialisations
abroad that are in sync with industry
and up to date with technological
advancements and sensitive to societal
needs. As Professor Charlie Jeffery,
vice-chancellor, University of York,

UK, says, “Research-intensive
universities are a particular appeal and
we strive to create global solutions to
local problems by collaborating
internationally. We have research
strengths that align with India’s
priorities, including food security,
digital technologies, tackling climate
change and green energy, and students
studying in this area with us from
India is hugely beneficial.” Data
science and Analytics, Fintech,
Artificial Intelligence & Machine
Learning are fast emerging as new
subjects of interest. However, the
tremendous job opportunities and the
explosion of technology in recent years
make STEM (science, technology,
engineering and math) fields still the
most popular. According to the Open
Doors report, the percentage of
international students studying STEM
subjects in the US was 79.4 in 2021-2022.

The growing need for healthcare
professionals worldwide, the potential
for high salaries and career
advancement, and the opportunity to
make a difference in people’s lives are
fuelling a rise in those wishing to
specialise in healthcare and life
sciences. Meanwhile, the increasing
awareness of environmental and
sustainable development issues is
seeing a rise in Indian students
choosing Earth, Environmental and
Atmospheric Sciences, Medicine,
Biology and Ecology, therefore, netted

11
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10 per cent of last year’s intake of
Indian students.

Specialised courses such as
Aerospace Engineering and Art History
are also finding takers because of the
career opportunities they offer in the
global market. Liberal arts courses in
old specialities like Literature,
Philosophy and Political Science as
well as in new subjects such as
Corporate Governance, Public Health,
Sustainable Development and Renewable
Energy attract a substantial number of
students, as do disciplines such as
Linguistics and Gender Studies. The
Social Sciences and Humanities
together cornered a 20 per cent share
of the students who went abroad in
2022, while business and management
programmes attracted 30 per cent of
the crowd. “The demand for these
programmes is driven by the desire to
gain international business knowledge
and experience and the opportunity to
gain practical experience through
internships and co-op programmes,”
says Ashwini Jain, CEO and co-founder
of Foreign Admits, a study abroad
platform.

It’s not just the international
degree. For many, studying in a
different cultural environment is itself
a part of the education. Studying
abroad allows young students to
imbibe new perspectives, ideas and
ways of life. This cross-cultural

experience, says Poshak Agarwal, co-
founder of Athena Education, a global
undergraduate admissions consulting
firm that works with Ivy League and
other top universities, helps students
develop a global outlook, competencies
and a greater appreciation for diversity,
not to mention valuable skills for
personal and professional growth.
Ultimately, however, most Indian
parents see a foreign education for
their children as a passport to a better
career and future. Suneet Singh
Kochar, co-founder and CEO of Fateh
Education says, “Parents feel that with
the growing mobility in the job
market, a multicultural university
experience equips their children better
for success.”

Never Mind The Money

For many Indian parents, money
is not a consideration to begin with.
Better financial planning and more
disposable incomes make it possible
for them to invest more in their
children’s education. Education loans,
especially without collaterals, have
made the process smoother and a lot
more accessible for students in recent
years. “Collateral- free loans, which
work on predicting students’ eventual
outcome, have been a key factor in the
increasing demand for studies abroad,”
says Buch.

For Prodigy Finance, an international
student lender, India has been one of

12
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the fastest growing markets, with the
company seeing a 72 per cent rise in
applications from India in 2022 and a
73 per cent increase in loan
disbursements for Indian students.
“The average loan size in the year is
Rs 31 lakh for us,” says Mayank
Sharma, head, global partnerships, and
country head, India. The trend is
visible even in India’s small towns.
For instance, Avanse Financial
Services, a non-banking financial
company focused on education,
reported a significant demand for
student loans from Tier II and III cities
in FY23.

Another significant factor is the
range of study abroad platforms. From
determining student aptitude, identifying
the courses best suited to them to
helping them write applications, tests,
extra-curricular activities as well as the
all-important statement of purpose
(SOP) essay, these forums hand-hold
students through the entire journey
from home to university. Of course,
the guidance comes at a fee, and that
fee is not cheap. Yocket, for instance,
helps students with end-to-end
counselling under Yocket Premium’
that includes test preparation, country
and course selection, university
shortlisting, documentation such as a
resume, SOP and letter of recommendation,
university applications, educational
loan guidance and visas. Each student
gets a dedicated counsellor along with

a bunch of other experts. The fee
varies from Rs 90,000 to Rs 1.3 lakh
for bachelor’s and from Rs 27,000 to
Rs 90,000 for master’s, depending on
the profile of the student and the
services taken. They also have a free
platform for students to do research.
Athena Education, on the other hand,
helps students with bespoke
mentorship in terms of career and
educational counselling, psychometric
assessment, curating a customised list
of universities for the right fit, support
with application and documentation
and post-admission services. The
average fee per student is Rs 5 lakh
per year.

Students can also refer to the QS
World University Rankings, Times
Higher Education World University
Rankings and country-specific rankings
such as US News for the US.
Education USA India and British
Council India-Study UK are other
useful resources that guide students
through the whole process of academic
and visa applications.

Universities abroad are also keen
on attracting international students,
because the fees they pay cross-
subsidises local students. Of course,
there are benefits to the host nation’s
economy as well as these students hire
accommodation or eat out at
restaurants. Between 2018-19 and
2021-22, international students

13
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contributed £41.9 billion (Rs 4.4 lakh
crore) to the UK economy.

Foreign universities also welcome
international students because of the
cultural diversity they bring to their
classrooms. As David C. Malloy,
president, King’s University College,
Ontario, Canada, says, “At King’s, we
have created a global microcosm, with
our Canadian students gaining an
international experience by welcoming
more than 800 students from 40
countries to share their cultural and
intellectual outlooks. We also put very
specific orientations in place for our
international students to welcome them
to King’s and to Canada.”

To attract international students,
foreign universities are working hard to
demystify application processes, devise
student-friendly visa policies and offer
attractive scholarships, which can
significantly reduce tuition and living
expenses. They range from full
scholarships that cover all expenses of
a student to merit- based financial
awards granted to students by
universities or external organisations.
The graduate research assistantships
(GRA), for instance, allow graduate
students to engage in research activities
under the supervision of a faculty
member. GRAS usually receive a
stipend and may have their tuition fees
waived or reduced in lieu of research
work. Graduate teaching assistantships

(GTA) are another incentive—they are
provided to graduate students who
assist faculty members with teaching
related tasks. GTAs, too, earn a stipend
and a tuition fee waiver or reduction.

Many countries have also begun
offering attractive immigration and
post-study work opportunities to
foreign students. If Canada has a Post
graduation Work Permit Programme,
the US has some thing called the
STEM OPT or Optional Practical
Training Extension for STEM Students
visa programme, under which
international students can extend their
work authorisation by a year. Australia
has extended post-study visa work
duration from two to three years while
in the UK, as Prof. Jeffery points out,
“The Graduate Immigration Route that
allows students to undertake post-
study work in the UK is a key factor
in the appeal of our universities to
Indian students in particular.”

All of which reassures Indian
aspirants that foreign education does
not have to be a pipe dream. Canada
remains a top draw due to its
welcoming immigration policies, high
quality of education and relatively
cheaper tuition fees compared to the
US and UK. If the average annual cost
of a four year undergraduate degree in
the US is $40,000-$55,000 (Rs 33
lakh-Rs 45 lakh) and approximately
£22,000 (Rs 23 lakh) per year for a

14
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three year undergraduate degree in the
UK, an undergraduate programme in
Canada works out to CAD 20,000-
35,000 (Rs 12.4-21.7 lakh) per year.
The US and UK attract substantial
number of students owing to the
number of top- ranked universities and
the large Indian diasporas there.
Australia remains another lure, given
its high standard of living, world class
education system and  work
opportunities after graduation. An
undergraduate programme here costs
AUD 20,000-40,000 (Rs 11- 22 lakh)
per year.

However, even as Anglophone

countries remain the preferred
destinations for Indian students,
countries like France, Italy and
Germany attract numerous applications
from India (see Abroad Spectrum). In
fact, as the ministry of external affairs
informed Parliament in February this
year, you will find Indians in 240
countries and territories around the
world. Canada, Australia, the US and
the UK remain the top choices, but
sizeable numbers are also travelling to
Uzbekistan, the Philippines, Russia,
Ireland, Kyrgyzstan and Kazakhstan.
As the saying goes, the world is your
oyster.

India Today
July 17, 2023
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INDIA JOINS KEY MINERALS PARTNERSHIP

On June 23, India became part of
the Minerals Security Partnership
(MSP), a group of developed countries
headed by the US that aims to catalyse
Investment in critical mineral supply
Chains.

India now has opportunities to
pursue strategic deals, with a focus to
secure a lithium supply chain. This
would help the country in production
of electric vehicle components, a key
step in the shift to sustainable mobility.

A French and a British company
(both nations members of MSP) have
signed a deal for developing a mine
that will produce enough lithium to
run 0.5 million electric vehicles a year.

India can push for a trilateral strategic
partnership in context of this deal by
highlighting its manufacturing potential.

Also, on July 3, China banned
export of products made of critical
minerals gallium and germanium from
August. This may impact production of
equipment like semiconductors. This
too presents an opportunity to India
which has 20.83 million tonnes of
gallium resources, as per the Indian
Minerals Yearbook 2020. Germanium
is also found in trace amounts in
coalfields, says a Geological Survey of
India study published recently. India is,
however, currently fully dependent on
germaniums imports.

Down to Earth
16-31 July 2023
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DON’T SHIFT THE CONFLICT
Gana Kedlaya

In February, officials from the
Dharmapuri forest division in Tamil
Nadu captured a 45-year old elephant
and translocated it to the Anamalai
Tiger Reserve. The tuskless male
elephant was blamed for causing
extensive damage to crops in the
surrounding villages. However, it soon
started marching towards its home
range, covering some 100 K.M. in just
two days. The forest officials then
tranquilised and captured the elephant
again. They radio collared the elephant
and decided to release it in a nearby
forest. But wherever they took it, local
communities opposed its release.
Finally, after travelling 200 K.M. in a
truck over  an agonising 24 hours,
the animal was released deep inside a
reserved forest in Manombally-
Varakaliyar. It was last seen on
February 24, drinking water in its new
territory.

In geographies where elephants
are found, translocation is being
increasingly employed as a tool to
mitigate conflicts between humans and
the animal. With mobile phones and
cctv cameras, it has become easier for
people to capture visuals of elephants
in farmlands or frequenting the vicinity
of human settlements. And when

conflicts arise, such images of
elephants are shared, and their removal
is demanded. “The only solution locals
seek is removing the animal from the
area. Often, males are captured and
matriarchs are radio-collared,” says a
Karnataka forest department official.

But such measures are fraught
with risks. In January this year, a wild
tusker in Karnataka died after falling
from a height of 10 metres while
trying to escape capture. In another
recent case in the state, a captured
female elephant in the state died due
to a cardiac arrest. “Veterinarians and
darters have very little time before
tranquilising an animal. The elephant
may seem healthy and fit on the
outside. It is impossible to ascertain its
complete health condition, some-times
resulting in incidents post tranquilisation,”
says Thammaiah, project associate,
Wildlife Institute of India.

Post-release monitoring is also key
to the animal’s health. A 2019 study
published in Biological Conservation
suggests at least four years of
monitoring. But in India, this is limited
to a few weeks or months. Moreover,
apart from a handful of technical
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reports on captures and radio- collaring
of elephants, there are no scientific
reports or long-term studies in the
country.

Nishant Srinivasaiah, an elephant
behavioural ecologist, says removal of
mature male elephants have a long-
term impact on the behaviour of the
rest of the herd. There is evidence that
the older males act as repositories of
knowledge and at times, discipline
younger males.

The process of translocation is
also expensive. In January 2023, the
forest officials of Tamil Nadu engaged
three trained elephants or kumkis, three
earth movers and nearly 100 personnel
in “Operation Black™ to capture a wild
elephant in the Jerahalli forest range.
Forest officials confirm that the
tranquilisation and transport of kumkis
and the captured elephant alone cost
more than 1 lakh.

Translocated elephants tagged as
“repeat offenders” are held in
permanent captivity—a long, distressing
process of mentally and physically
breaking a wild elephant into
submission. “Camps cannot host many
elephants. We are running out of
space. Wild elephants take at least a
year to be fully tamed, and we do not
have enough kraals,” says the

Karnataka forest official. Kraals are
expensive too, sometimes costing up to
10 lakh each.

Even after all these efforts,
translocation may not yield the
desirable result. Forest officials point at
a pattern observed in Hassan,
Karnataka. More than 75 elephants
have been captured and translocated
from the forest since the 1970s. Yet
the forest is home to more than 50
elephants today, with evidence of
recolonisation by other elephants.

Give Elephants Space

Politicians have made promises in
the last decade to reduce human-
elephant conflicts. This includes
developing elephant corridors, habitat
restorations and adoption of diverse
cropping patterns. While most of these
promises are yet to be met, construction
of large-scale barricades, say, along the
railway tracks, have further fragmented
elephant corridors. This prompts the
animals to stray into newer areas. “It is
critical to maintain secure elephant
corridors, which means forest diversion
should strictly be avoided in areas with
these passages,” says Divya Vasudev,
co-founder of Conservation Initiatives,
a Guwahati-based non- profit. Varun
Goswami, director of Conservation
Initiatives, suggests another strategy.
He says, “Fences, when required,
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should be designed to ‘fence elephants
out’ of human spaces rather than
‘fence them into’ forests. If vulnerable
human settlements and cropland are
secured, elephants can move through
other shared landscapes unhindered
without facing human antagonism.”

If translocation is needed, says
Srinivasaiah, then targeting young
naturally dispersing males using
techniques such as soft release (a
gradual introduction of the animal in a
new environment) would be better,
along with close monitoring to enable

the animal to form association with
new herds.

Honest and compassionate
engagement with stakeholders facing
losses and context- specific long-term
strategies, including land-use planning,
show better results, opine researchers.
The International Union for Conservation
of Nature (IUCN) also suggests in its
latest report that there is greater
success in conflict management if local
communities are involved in the
selection, design and implementation
of mitigation measures.

(Gana Kedlaya is an independent
Jjournalist based in Bengaluru)

Down to Earth
1-15 August 2023
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THE REAL PURPOSE OF MEDICAL COLLEGE
Mathew George

A recent report of a patient having
suffered for almost a year before she
found out that a surgical instrument
had been left behind in her stomach-a
case of medical negligence in one of
the leading medical colleges in Kerala,
a State with one of the most advanced
health care systems in the country and
growing vacancies in seats to Bachelor
of Dental Surgery and Master of
Dental Surgery courses in dental
colleges across the country are two
happenings that raise questions about
the potential role played by medical
colleges in India. The policy proposal
of 2019 by the Union government to
convert district hospitals to medical
colleges, that is being pursued along
with a policy of sanctioning an All
India Institute of Medical Sciences
(AIIMS) like institution in every State,
highlights the need to examine the
contribution of medical colleges in
patient care from a public health
perspective.

A medical college is an institution
that has dual purposes: first and
foremost is its educational role: as
primarily an institution for the
education and training of students to

become medical professionals through
teaching and apprenticeship (internship).
A medical college hospital with state-
of-the-art facilities is established with a
view to ensure bedside care, a
mandatory requirement for apprenticeship,
and is the most crucial component in
medical training. Its secondary purpose
is to offer medical care. Hence,
population norm was never a concern
while establishing medical colleges and
it is expected that patients with serious
illnesses can avail services from
medical colleges anytime when they
have a referral from the lower-level
facilities.

Colleges and Myths

Despite this, there is a myth that
having a medical college sanctioned
for a district would take care of every
health-care need of the people there.
Added to this is the potential real
estate and other infrastructure boom
near medical colleges along with the
nurturing of false security and hope
that the chances of children living
there getting a medical seat will also
increase. The popular support and
goodwill for a medical college is
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supplemented with another myth that
producing more medical professionals
is the solution to the issue of
inadequate access to health care. But
a close examination of the evidence
and experiences around medical
colleges and district hospitals and their
contribution to people’s health care
presents a different picture. What it
shows instead is that secondary-care
facilities need to be prioritised over
large state of the art medical colleges
if curative care needs of the people are
the priority.

Tertiary Care Needs

Two kinds of evidence need to be
examined to make sense of this. First,
it is a well-known fact that those
needing advanced tertiary care will
comprise approximately 15% of the
total population annually. So, for a
district with a population of three
million, this would mean a bed
requirement of 575-700 specialised
beds (for a medium size district) if we
consider 100%-85% bed occupancy.
Most district hospitals are expected to
cater to this need for specialised
tertiary care. Unfortunately, district
hospitals that are expected to function
and follow referral systems from the
lower level facilities face multiple
challenges in the form of poor

infrastructure that includes a lack of
specialists, and no referral system,
which is partly due to non functional
secondary-level care facilities.

Most importantly, there is an
overload of all kinds of patients (from
those needing primary care to those
needing most advanced care) who
await treatment from these higher level
facilities, 1e., district hospitals or
medical colleges. In places where
better secondary facilities are
functional and which have a referral
system of some kind that works, there
are district hospitals that are doing
well (their patient care has specialities
such as cardiac care and surgery,
regular dialysis services and cancer
treatment with a network of regional
cancer centres), thus rendering efficient
care on a long term and sustainable
basis. It is a truism that some of the
best trauma care responses after road
traffic accidents are by the district
hospitals with their limited capacity.
This is a model to be emulated. Some
district hospitals have a history of
resisting the proposal to convert to
medical colleges and are still doing
well in patient care.

On the contrary, some of the well-
functioning medical colleges across the

country face problems such as
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crowding of patients in need of
primary and secondary care which
could otherwise have been handled by
the lower-level facilities. Medical
practitioners in most medical colleges
in the country will agree that more
than 80% of the cases that are treated
in medical colleges do not really
warrant treatment under tertiary
speciality care. There can be effective
treatment at the lower level by
ensuring basic facilities at that level.
Patients who are in need of primary
and secondary care always seem to
flock to either medical colleges or
well-functioning district hospitals for
their The
perennial failure of India’s health
services to implement a referral system
in tertiary-care Facilities is only the
expression of a much larger systemic
problem the failure to strengthen
secondary-level care. If strengthened,
secondary-level care can be the face of
public sector curative care for people
and can even win trust as these
patients constitute one of the larger
segments in the total curative care pie
- which private commercial players
look to in search of business. Most
secondary care needs do not require
hospitalisation and hence are excluded
from any health insurance scheme. In
the south, such as Kerala and Tamil

immediate treatment

Nadu, the significant contribution of
the government in addressing the
curative care needs of people is
through better functioning secondary
level health-care facilities.

Popular Versus People-Centric Policy

There is always popular support
for the establishment and the creation
of a medical college as it propagates
an ‘image’ of advanced technology and
development. Setting up medical
colleges in a district is a popular
policy response but at times masks the
real problem—of the inadequate
provisioning of secondary-level health
care in the region. There are two
obvious challenges as establishing new
medical colleges in areas where there
is poor infrastructure and connectivity
will face serious setbacks as the
experience of several of the new
AIIMS projects across the country
shows. In addition, if district hospitals
are converted to medical colleges, the
priority shifts from a treatment centre
to that of an education and research
centre, where patient priorities become
secondary. In either case, the challenges
of ensuring a referral (gate keeping)
will continue unless secondary facilities
are developed adequately. There is a
need to shatter the myth of medical
colleges being the ideal site for health
care solutions as far as the masses are
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concerned. Instead, strengthening
secondary-level curative care can be
the best policy for governments to
strengthen their health-care system.

If this is done, it can be a strong
regulator for the commercial private
sector which
complex secondary care needs of people.

survives on the less

(Mathew George is Professor and
Head, Department of Public Health
and Community Medicine, Central
University of Kerala,
Kasaragod, Kerala)

Periye,

The Hindu
25, August 2023
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INDIA NEEDS COMPREHENSIVE SEXUALITY
EDUCATION

Vikram Vincent

Earlier this month, a man and his
minor son were arrested for sexually
abusing a five-year-old girl, who was
related to them, over six months.
According to the National Crime
Records Bureau (NCRB), 51,863 cases
were reported under The Protection of
Children from Sexual Offences Act in
2021; of them, 33,348 or 64% were of
sexual assault. How do we prevent
child abuse? An effective approach
would be comprehensive sexuality
education, which, according to the
United Nations (UN), is a curriculum-
based process of teaching and learning
about the cognitive, emotional, physical
and social aspects of sexuality.

Several State governments and
certain sections of society in India
have adopted an ostrich-like approach
to comprehensive sexuality education.
Claiming that it sexualises children,
they have either watered down the
existing programmes or withdrawn
them on the grounds that they violate
“Indian values”. Traditional values are
often shaped by patriarchal and
hierarchical social structures. Mass
media often propagates such values.
All this negatively affects young adults
of all genders.

Understanding Consent

In the context of POCSO cases,
the Madras, Delhi, and Meghalaya
High Courts along with the Chief
Justice of India have highlighted the
frequent criminalisation of consensual
adolescent relationships and have asked
the government to consider reducing
the age of consent. Understanding
sexual consent is important not only to
learn about violation and abuse, but
also to maintain healthy relationships.
But are Indian teenagers and even
young adults aware of what sexual
consent means? A study by the dating
app Tinder showed that more than
64% of young Mumbaikars were
hesitant to give consent, ask for it, and
to withdraw it when dating someone
This is worrying

While the concept of Sexual
Contact is evolving through Criminal
jurisprudence, the term itself may have
been borrowed from English or other
Western languages. While sir Richard
Burton’s translation of The Kama sutra
has a short discussion on consensual
sexual pleasure, discussions around the
concept have been traditionally absent.
With the non-English language speaking
population becoming substantial, an
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explicit creation of vocabulary in
regional languages to discuss the
concept of sexual consent and its
nuances is urgently required.

NCRB data show that it is
necessary for schools to impart
comprehensive sexuality education not
only to children, but also to parents
and caregivers. Data show that both
male and female children are victims
of sexual abuse.

Well-Being and Dignity

As the UN Population Fund
(UNFPA) says, “the right of access to
comprehensive sexuality education is
grounded in fundamental human rights
and is a means to empower young
people to protect their health, well-
being and dignity”. The UN global
guidance recommends starting
comprehensive sexuality education
from the age of five along with formal
education. This means that young
children will be taught about their
bodies, emotions, the basic principles
of consent, and how to deal with
violence, bullying or abuse. As per the
review Three Decades of Research:
The Case for Comprehensive Sex
Education’ in the Journal of Adolescent
Health quoted by the World Health
Organization, with comprehensive
sexuality education, young people will
be better informed of their rights and

sexuality, and will be more likely to
engage in sexual activity later.
Programmes built only on the concept
of abstinence have not been effective.

The ramifications of a comprehensive
sexuality education are far-reaching,
especially in the matter of intimate
partner violence. The UNFPA Operational
Guidance for Comprehensive Sexuality
Education key intervention area 4 states,
“Ensure that the CSE programmes
include sound monitoring and
evaluation components, with due
consideration to inequality, gender
norms, power in intimate relationships,
and intimate partner violence.” On
August 10, 2023, the State Council of
Educational Research and Training
informed the Kerala High Court that
awareness about POCSO would be
included in the curriculum from 2024-25.
With the relationship between sexual
health and human rights being
complex, non-linear and interrelated, it
is hoped that the curriculum is holistic
and not simply related to legalities.

The UNESCO 2021 Global Status
Report on ‘the journey towards
comprehensive sexuality education’
says that capacity-building of teachers
is critical as the curriculum requires
non-intuitive participatory pedagogies.
The report cautions against the effects
of inaccurate information, and values
that silence discussions on sexuality
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and rights. Teachers reported that they
lacked the knowledge to talk about
diverse topics with the existing
programmes. The report highlights a
government-NGO case study from
Jharkhand, where a school-based
programme, Udaan, which began as an
Adolescent Reproductive and Sexual
Health programme led by the State
AIDS Control was Society, got
mainstreamed into the Education

Department, as a model of commitment
to scale up comprehensive sexuality
education.

In India, the responsibility of
sexuality education is vested with the
State governments. Each State has the
freedom to develop creative
curriculums within the framework
suggested by the UNFPA. It is time
they did so.

(Vikram Vincent is a researcher with
the Kansent.co project)

The Hindu,
29, August 2023
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PLASTIC SOLUTIONS
Swati Bhatia

India needs robust data, along with recycling infrastructure

to curb plastic pollution in rural India

Kaladwas is one of the few
Rajasthan villages that offers
door-to-door waste collection for all
710 households. For this task, the
panchayat has hired two full time
waste collectors with a salary of 38,000 a
month. The village administration
recently even submitted a proposal to
the district administration to avail
funding for a material recycling
facility, which is a setup for large-scale
sorting of re-cyclable waste such as
glass and certain reusable plastics like
bottles.

Still, non-recyclable plastic
products such as polythene bags,
plastic cups, plates and wrappers are
strewn all over the village. Plastics and
other solid waste have clogged all
water bodies and drains and they are
regularly burned in the open. Incineration
of plastic waste in open fields is a
major source of air pollution and such
burning releases toxic gases like
dioxins, furans, mercury and poly
chlorinated biphenyls into the atmosphere.

“While our household waste is
collected daily, we do not know what
to do with it. As a result, we end up

dumping the waste in the open or
burning it,” says Nirmal Patel, a 32-
year-old resident of the village. He
adds that several incidents have been
reported in the past when stray animals
choked on plastic waste.

Plastic pollution is a major
challenge in rural India. In 2022, Delhi
based non-profit Pratham surveyed 700
villages across 15 states and found that
plastic was dominant in rural solid
waste and that three- quarters of the
survey respondents agreed to burning
plastic. It added that while plastic
waste with recyclable value usually
reaches scrap dealers, non-recyclable
plastic products are mostly burned.
Rural India contributes about 35 per
cent of the total fast moving consumer
goods (FMCG) sales, which are
usually packaged in plastic, as per the
Indian Brand Equity Foundation, a
trust under the Union Ministry of
Commerce and Industry. Add to this,
about 70 per cent of the packaging
ends up as waste, as per the “Plastic
Waste Management” report released by
the Union Ministry of Housing and
Urban Affairs in March 2019.
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A Known Problem

From banning the use of single-
use plastics such as polyethene bags in
2021 to announcing a series of rules
and guidelines, India has taken quite a
few steps in recent years to restrict the
use of plastic. The country released its
Plastic Waste (Handling and Management)
Rules in 2011 for urban areas. In 2016,
the purview of the rules was
broadened to include rural areas. The
rules have since been amended twice,
most recently in 2021. Under it, gram
panchayats are the nodal agency for
plastic waste management and are
responsible for “segregation, collection,
storage, transportation, and channelization
of recyclable plastic waste fraction to
recyclers having valid registration;
ensuring that no damage is caused to
the environment during this process”.
The gram panchayats need to work
under the guidance of the district
magistrate or deputy commissioner,
block and district level authorities to
enforce the rules. They are also
responsible for creating awareness in
the community.

India also has a monitoring
mechanism wherein local bodies must
submit annual returns to their
respective state pollution control
boards (SPCB), which shall submit
them to the Central Pollution Control
Board (CPCB) to be published in the
annual report.

Besides the 2011 Rules, plastic
waste management is also included in

the second phase of Swachh Bharat
Mission Grameen (SBM-G) launched
in 2019. As per the SBM-G guidelines,
a solid and liquid waste management
team acting through state, district,
block and gram panchayat levels shall
be responsible for looking into the
implementation of various indicators of
solid and liquid waste management.
SBM-G, which provides monetary
assistance for setting up waste
segregation sheds, has even released a
toolkit and manual on plastic waste
management for rural areas. In March
2021, the Union Ministry of Road
Transport and Highways made it
mandatory for road developers to use
waste plastic along with bituminous
mixes for road construction to
overcome the problem of disposing of
plastic waste. Despite the long list of
regulations, little seems to have
changed on the ground.

Totally Unprepared

Even though the 2011 rules
clearly say that the country should
release its plastic waste data annually,
the country has never even mapped the
quantum of the plastic waste problem
in its rural areas. This is perhaps the
central challenge that can derail the
country’s plans for reducing and
managing plastic waste, a point clearly
echoed in a recently released report by
Delhi- based non-profit Centre for
Science and Environment. “Different
government departments dealing with
the Swachh Bharat Mission and
pollution control boards work in silos,”
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says the CSE report titled “Reducing
Plastics in Rural Areas: Scoping
Paper”.

Taking Puducherry as a case
study, the report highlights how
different government estimates give
contradictory numbers and, as a result,
confuse and hinder decision making.
According to CPCB’S latest plastic
inventory report published in 2019-20,
100 per cent of the gram panchayats in
Puducherry have material recycling
facilities and 65 per cent have
segregation sheds. These infrastructure,
however, do not feature in the SBM-G
dashboard. Further, data released in
2019-20 by National Annual Rural
Sanitation Survey—a third party survey
report cross checked by the Union
Ministry for Jal Shakti—says that 83
per cent of total solid waste in
Puducherry is safely disposed. The
report also mentions that 70 per cent
of the villages show minimal littering.

The second challenge is the lack
of awareness among different stake-
holders about their roles and responsi
bilities. The CSE report interacted with
officials from 12 states responsible for
implementing SBM-G to understand
the challenges. In Assam, officials said

they are struggling to find ways to
maintain the infrastructure created
under SBM-G. Their fear stems from
the fact that infrastructure is being
created without understanding the
quantum of waste. As a result,
maintaining them will be a challenge.
They even complained of poor community
participation. In Himachal Pradesh,
officials say that owing to the
mountainous topography and large
distances between recycling units and
villages, several gram panchayats just
dump their non-recyclable waste in the
open to avoid the transportation costs.
Ladakh is struggling with low levels of
source segregation. In Uttar Pradesh,
officials admit single-use plastics will
continue to be freely available even
after the 2021 ban. Several state
officials also said that existing rules
are silent on how to integrate the
informal waste collection system.

The CSE report, thus, recommends
individual solutions for states. Besides
mapping the generation numbers, states
need to identify sources for revenue
generation to keep the waste management
process viable. It also recommends
market interventions to work towards
creating a sustainable model of plastic
waste management.

Down to Earth
16-31, August 2023
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DROP THE BAD IDEA OF SIMULTANEOUS
ELECTIONS
Gautham Bhatia

Simultaneous elections risk undermining democratic plurality,
and risk aiding the kind of concentration of power that

federalism is meant to be a bulwark against

In recent weeks, there has been
increasing discussion about the
possibility of having national and State
elections at the same time, popularly
known as one nation, one election. The
formation of a committee, helmed by a
former President of India, Ram Nath
Kovind, to determine how this might
be implemented and what manner of
constitutional changes might be
required to make it a legal reality, have
generated further debate. The primary
arguments in favour of simultaneous
elections are twofold: first, that it will
decrease the costs of conducting
elections (and of electioneering); and
second, that it will free up political
parties from being in permanent
campaign mode, and allow them to
focus on governance (and, for that
matter, constructive opposition) for a
five year period

Point and Counterpoint

Against this, critics have pointed
out that when you crunch the numbers,

the actual financial savings are
relatively minuscule. Furthermore, it is
a relatively recent pathology of the
Indian political system that central
government Ministers and politicians
spend a significant amount of time
campaigning in State elections: if the
concern, therefore, is that frequent
State elections hamper governance and
the business of Parliament, then
simultaneous elections seem a needlessly
complicated answer when a simple one
is available: that State elections should
be primarily fought by State party
units, while national politicians can get
on with the task of governance. The
reality, however, is that the increasingly
centralised and presidential character of
Indian election campaigns means that
this is unlikely to be a reality in the
near future. Critics of simultaneous
elections have raised a few other
objections. First, the logistical night mare
of conducting simultaneous elections in
a country of a little over 1.4 billion
people, in a context where even State
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elections need to take place in multiple
phases.

The second, and graver concern,
is the incompatibility of a rigid
election timetable with some of the
fundamentals of parliamentary
democracy: as is well-known, at the
time of Independence, central and State
elections were conducted simultaneously.
This arrangement broke down towards
the end of the 1960s because of the
use of Article 356 of the Constitution,
which authorises the Union to suspend
(or even dismiss) State governments in
a narrowly defined range of
circumstances, but also, and apart from
that, the essence of parliamentary
democracy is that at all times, the
government must enjoy the confidence
of the House, failing which it must
step down, and go back to the people
for a fresh mandate.

Consequently, it is obvious that
even if, legally and practically, one is
able to synchronise central and State
elections for one cycle, this will break
down the moment a government falls.
To this, two solutions have been
proposed, both of which tend to make
the problem worse. The first is that
President’s Rule (i.e, central rule) will
be imposed in that State until the five-
year period is over. Needless to say,
this will starkly undermine both

federalism and democracy. The second
is that elections will be held in that
State, but the term of the new
Assembly will only be until the next
cycle (which could be in a year, or
three years, or four years). Not only
does this undercut both the
justifications for simultaneous elections
cost and an avoidance of continuous
campaign but, rather, leads to perverse
incentives (for example, how much
‘governance’ will a State government
be able to do if elections are scheduled
in a year?).

The Possibility of More ‘Horse-
Trading’

The upshot of this is that there
will be a strong push towards avoiding
the fall of a government. even when it
has lost the confidence of the House in
the ordinary course of things. And, as
we have seen in India, there is an
almost institutionalised remedy for this:
defections, or “horse-trading”. It is, by
now, clear that the Tenth Schedule’s
prohibition on horse-trading has been
rendered more or less a dead letter, as
politicians have found various ways to
get around this (and courts have not
been successful in stopping it). Thus,
as was pointed out by lawyer and
parliamentarian Kapil Sibal in an
interview recently, simultaneous elections
are likely to see an explosion of horse~
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trading, where the political parties with
the biggest pockets will be the biggest
beneficiaries. While these intractable
issues speak to the implementation of
simultaneous elections, at a deeper level,
there are two principled and interrelated
arguments against the idea: federalism
and democracy.

First, let us take federalism. Over
the years, it has increasingly come to
be accepted that Indian federalism is
not simply a matter of administrative
convenience but also a matter of
principle that recognises the legitimacy
of linguistic, cultural, ethnic, and other
forms of collective aspiration, through
the grant of Statehood. In this context,
there is, of course, Indian democracy at
the central level, but also, at the level
of each State, democracy takes its own
set of claims, demands, and aspirations
Simultaneous elections risk a blurring
of these distinct forums and arenas of
democracy, with the risk that State
level issues will be subsumed into the
national (this is inevitable, given the
cognitive dominance of the national, as
well as the fact that national level
parties frequently campaign in a
national register, for understandable
reasons).

Keeping Absolute Power in Check

A related point is that in our
constitutional scheme, the federal

structure is an important check upon
the concentration of power (buttressed
by the existence of the Rajya Sabha at
the central level). The federal structure,
in turn, is sustained by a plurality of
democratic contests. and a plurality of
political outfits, at the State level.
Simultaneous elections, for the reasons
pointed out above, risk undermining
that plurality, and risk precisely the
kind of concentration of power that
federalism is meant to be a bulwark
against.

Second, on democracy, despite the
ringing words with which the Preamble
of the Constitution begins, the
“People” have very little space in the
Constitution, especially when it comes
to exercising control over their
representatives. Unlike many other
Constitutions, where public participation
in law-making is a guaranteed right,
along with other rights such as the
right recall, the
constitutional scheme, elections are the

to in Indian
only form of public participation in the
public sphere. There is a different
conversation to be had about why this
this
framework, relatively regular and

is not enough, but given
frequent elections allow for more
extended public participation and

debate: simultaneous elections would
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shrink this scope substantially, without
any countervailing changes to deepen it
in other domains.

Therefore, it is clear that the
administrative benefits from
simultaneous elections are overstated at
best, and non-existent at worst.
However, the costs, both in the

implementation and in the concept
itself, are significant, and create non-
trivial risks when it comes to
protecting and preserving the federal
design of the
Constitution. These, therefore, are good
reasons why the idea is a bad one, and

and democratic

ought not to be acted upon.

(Gautam Bhatia is a Delhi based Lawyer)

The Hindu
13, September 2023
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WOMEN WANT CHANGE,

SOCIETY NEEDS CHANGE

Vibha Datta Makhija

The Women'’s

Reservatiion Act is the first

step toward enabling gender purity

The 17" edition of the Global
Gender Gap Report of the World
Economic Forum (published on June
20,2023), based on data from 46
countries, has concluded that at the
current rate of progress, it will take
131 years to close the global gender
gap, it is 149 years in populous South
Asian countries including India.

Reservation is the most effective
form of affirmative action and equity
is the first step to equality. That it
leads to inefficiency or incompetency
is simply making excuses for not
rendering tightly guarded spaces to
ousted classes. I strongly contend that
women are not inferior to men. In
competencies, even if they arise, are
short term, and are removed soon after
opportunity for skill building is made
available.

A very astute person once asked
me whether we want women to fight
women. The answer is no. What
women want is a level playing field
where the factor of gender which is
completely irrelevant but looms large,

is removed from the equation. The
basic premise of advocates against
reservation is that it will bring down
competence. Alas, this is a completely
misplaced notion as statistics show that
women perform much better than men
in academics, more women graduate
from colleges than men, and more
women enter the workforce than men.
In contrast to this trend the number of
women sharply spirals downwards in
leadership positions not because of
their incompetence, but because of the
hegemony of men.

A Fresh Start

The inauguration of parliamentary
business in September 2023 in the new
Parliament building also gave a fresh
start to the aspirations of Indian
citizens with the passage of the
Women’s Reservation Bill. After much
delay, the Constitution (One Hundred
Twenty Eighth Amendment) Bill, 2023.
popularly known as the Women’s
Reservation Bill, 2023 became a rare
piece of legislation in independent
India to be cleared overwhelmingly by
both Houses. It is indeed a ground-
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breaking event. While India’s founding
fathers ensured that India was early to
adopt universal adult suffrage, the role
of women in shaping the country’s
political future still remains minimal.

Global trends exhibit a sharp
reduction in the age of political
leaders. But can a common Indian
woman, just by her commitment and
ambition, dream of becoming the
Prime Minister of India at the age of
37-like Jacinda Ardern, the former
Prime Minister of New Zeland?

Across the world, women are
appreciated by society in supportive
and emotional roles, but very seldom
in leadership roles. The world hates
and denigrates ambitious women. Take,
for example, the case of Hillary
Clinton. There is not an iota of doubt
that her political experience and
acumen trumped Donald Trump’s
competencies. However, America, the
world’s so-called top democracy, chose
an inexperienced Mr. Trump over her
to lead them.

In Leadership Roles

Historical evidence points out that
but for a few Taleb’s black swans, all
women who have assumed leadership
roles did not get there by sheer
industry, competence and intelligence.
They were allowed only for the
convenience of men who were
disqualified from assuming these

positions, or, if it served some political
agenda. In the Indian political arena
women leaders were, most often,
convenient choices. Their initial
acceptance was the perception that they
could be conveniently removed, but
their inherent acumen belied those
designs.

Historical evidence also shows
that most women who make it to
leadership positions have a mix of
privileges-of higher education, the
support of influential mentors or
families, or belong to upper classes or
castes. If there is a survey, I am sure
that the figures will show that the
percentage of women legislators who
have had wuniversity and higher
education is almost cent per cent,
versus such a percentage of male
legislators.

Despite these privileges, women
also take longer to assume leadership
positions. Even Indira Gandhi, who
had the highest elitist advantage and
was politically active from an early
age, was not fielded as the Prime
Minister on Jawaharlal Nehru’s death
in 1964, and had to wait till Shastri’s
death in 1966 to assume the prime
ministerial role. Rajiv Gandhi, on the
other hand. by virtue of being the son,
and even though not politically active
earlier, was immediately fielded after
Mrs. Gandhi’s assassination. The
question thus is, whether an Indian
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woman shorn of nepotistic advantages
can be in a top leadership position in
good time.

The deepest cut is that the handful
of privileged women who assume
leadership are not supportive or
empathetic to the aspirations of those
women who do not even have access
to basic needs such as nutrition,
education and financial independence.
They reel under the misconception that
they have become leaders by virtue of
their own efforts and sacrifices,
ignoring the personal advantages they
possess.

The archives bear testimony to
this attitude. During the Round Table
Conference held in the 1930s in
London, a letter was written on
November 16, 1931 by Sarojini Naidu
and Begum Jahanara Shahnawaz
presenting a joint manifesto by the All
India Women’s Conference, the
Women’s Indian Association, and the
Central Committee of the National
Council of Women in India. They
demanded neither discriminatory nor
favourable treatment on the basis of
gender in legislative representation,
thereby rejecting  reservation.
Incidentally, Sarojini Naidu had the
advantage of being educated at the
King’s College London and Cambridge
with a scholarship from the Nizam of
Hyderabad.

Begum Jahanara Shahnawaz, a
Muslim League member, on the other
hand advocated, along with Radhabai
Subbarayan, a minuscule five per cent
reservation for women. While Begum
Jahanara Shahnawaz studied at Queen
Mary’s College, Lahore, Radhabai
Subbarayan had the privilege of
attending Somerville College, Oxford.
Both the women were from elite
backgrounds, affluent families and
upper classes.

Regressive Views are a Hurdle

Thus, the biggest block is the
regressive views on gender equality
held by men and women. This has
been seen even in otherwise
progressive men as seen when
C. Rajagopalachari opposed Radhabai
Subbarayan’s choice to fight from a
general seat.

Mulayam Singh’s accusation in
Parliament in 2010, that the previous
avatar of the women’s reservation Bill
would only champion the cause of
educated, urban and elite women,
failed to recognise that the core
objective of the Bill was to create
space for women who did not have the
good fortune of belonging to privileged
and elite classes. A report in the
leading daily said that political analysts
felt and rightly so that the stand of
Mulayam Singh and Lalu Prasad
Yadav did not stem from their concern
for women, but because “it would
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reduce the space for men who
dominate elections in our patriarchal
society”.

Why do women have to wait so
long to close the gender gap? The
present Bill is the first step towards
actualising gender parity. One only
wishes that its implementation would
be based on a readjustment of seats on
the basis of the 1991 Census, as it is

done in the case of Scheduled Caste
seats by the Delimitation Commission,
rather than waiting for the delimitation
exercise pegged on the next Census,
whenever it is held.

It is time to quickly set right
historical wrongs. Women want
change. Society needs change. And
there is no reason why it should be
late

(Vibha Datta Mahija is senior
Advocate, Supreme Court of India)

The Hindu
11, October 2023
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CONFRONTING THE LONG -TERM RISK OF

ARTIFICIAL INTELLIGENCE
Aditya Sinha

Countries must not fall into the trap of loosening their regulatory

frameworks to maintain competitiveness

Risk is a dynamic and ever-
evolving concept, susceptible to shifts
in societal values, technological
advancements, and scientific discoveries.
For instance, before the digital age,
sharing one’s personal details openly
was relatively risk free. Yet, in the age
of cyber attacks and data breaches, the
same act is fraught with dangers. A
vivid cinematic example of evolving
perceptions of Artificial Intelligence
(AD) risk is the film, Ex-Machina.

In the story, an Al named Ava,
initially viewed as a marvel of
synthetic intelligence, reveals her
potential to outwit and manipulate her
human creators, culminating in
unforeseen hazards. Such a tale
exemplifies how our understanding of
Al risk can drastically change as the
technology’s capabilities become
clearer. This wunderscores the
importance of identifying the short-and
long-term risks.

The immediate risks might be
more tangible. such as ensuring that an
Al system does not malfunction in its

day-to-day tasks. Long-term risks
might grapple with broader existential
questions about AI’s role in society
and its implications for humanity.
Addressing both types of risks requires
a multifaceted approach, weighing
current challenges against potential
future ramifications.

Over the Long Term

The risks that present themselves
over the long term are worth looking
at. Yuval Noah Harari has expressed
concerns about the amalgamation of Al
and biotechnology, highlighting the
potential to fundamentally alter human
existence by manipulating human
emotions, thoughts, and desires. In a
recent statement by the Center for Al
Safety, more than 350 Al professionals
have voiced their concerns over the
potential risks posed by Al technology.

One should be a bit worried about
the intermediate and existential risks of
more evolved Al systems of the future
for instance, if essential infrastructure
such as water and electricity
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increasingly rely on Al Any
malfunction or manipulation of such
Al systems could disrupt these pivotal
services, potentially hampering societal
Functions and public well being.

Similarly, although seemingly
improbable, a runaway Al could cause
more harm such as the manipulation of
crucial systems such as water
distribution or the alteration of
chemical balances in water supplies,
which may cause catastrophic
repercussions even if such probabilities
appear distant. Al sceptics fear these
potential existential risks, viewing it as
more than just a tool as a possible
catalyst for dire outcomes, possibly
leading to extinction.

The evolution to human level Al
that is capable of outperforming human
cognitive tasks will mark a pivotal
shift in these risks. Such Als might
undergo rapid self-improvement,
culminating in a super-intelligence that
far outpaces human intellect. The
potential of this super intelligence
acting on misaligned, corrupted or
malicious goals presents dire scenarios.
The challenge lies in aligning Al with
universally accepted human values.
The rapid pace of Al advancement,
spurred by market pressures, often
eclipses safety considerations, raising
concerns about wunchecked Al
development.

The world does not have a unified
approach. The lack of a unified global
approach to Al regulation can be
detrimental to the foundational
objective of Al governance to ensure
the long-term safety and ethical
deployment of Al technologies. The Al
Index from Stanford University reveals
that legislative bodies in 127 countries
passed 37 laws that included the words
“artificial intelligence”.

One of the most celebrated
regulations out of these is the
European Union’s Al Act. It adopts a
‘risk-based’ approach, tying the
severity of risk to the area of Al
deployment. This makes sense when
considering Al applications in critical
infrastructures, which demand heightened
scrutiny. However, tying risk solely to
the deployment area is an oversimplified
strategy. It might overlook certain risks
that are not directly tied to the
deployment area. Therefore, while the
area-specific approach to valuable, a
more holistic view of AI risks is
necessary to ensure comprehensive and
effective regulation and oversight.

However, there is a conspicuous
absence of collaboration and cohesive
action at the international level, and so
long-term risks associated with Al
cannot be mitigated. If a country such
as China does not enact regulations on
Al while others do, it would likely
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gain a competitive edge in terms of Al
advancements and deployments. This
unregulated progress can lead to the
development of Al systems that may
be misaligned with global ethical
standards, creating a risk of unforeseen
and potentially irreversible
consequences. This could result in
destabilisation and conflict,
undermining international peace and
security.

Thus, nations engaging in rigorous
Al safety protocols may be at a
disadvantage, encouraging a race to the
bottom where safety and ethical
considerations are neglected in favour
of rapid development and deployment.
This uneven playing field can
inadvertently encourage other nations
to loosen their regulatory frameworks
to maintain competitiveness, thereby
further compromising global Al safety.

The Dangers of Militaryal

Furthermore, the confluence of
technology with warfare amplifies
long-term risks. Addressing the perils
of military AI 1is crucial. The
international community has formed
treaties such as the Treaty on the Non-
Proliferation of Nuclear Weapons to
manage such potent technologies,
demonstrating that establishing global
norms for Al in warfare is a pressing
but attainable goal. Treaties such as the
Chemical Weapons Convention are
further examples of international
accord in restricting hazardous
technologies. Nations must delineate
where Al deployment is unacceptable
and enforce clear norms for its role in
warfare. In this ever-evolving
landscape of Al risks, the world must
remember that our choices today will
shape the world we inherit tomorrow.

(Aditya Sinha is Officer on Special
Duty, Research Economic Advisory
council to the Prime minister)

The Hindu
17, October 2023
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GIVE UP IMPROPRIETY, DEMONSTRATE
IMPARTIALITY

Rangarajan R

The Speakers of the Lok Sabha and Legislative Assemblies
must carry out their functiions in consonance

with sound democratic practices

‘The order of this court has to be
followed. I am concerned about the
dignity of our court. If someone feels
that this was a stricture passed by a
local court against a government
servant, they are mistaken’ . These are
the words of the Chief Justice of India,
who felt despair over the inaction by
the Maharashtra Assembly Speaker
with respect to the disqualification
petitions of its members that has been
pending before him since July 2022.
As the presiding officer of the Lok
Sabha at the Centre and the Legislative
Assembly in the States, the Speaker is
required to act in an impartial manner.
However, the functioning of this
institution over the years in India has
left much to be desired.

The office of the Speaker emerged
in medieval Britain, when the House
of Commons needed a spokesman in
their dealings with the King. Until the
17% century, the Speaker was often
seen as an agent of the Crown.
However, since the middle of the 19®
century, the Speaker has been

considered to be an impartial Chairman
of the House of Commons. They are
the custodians of the rights and
privileges of the House, its committees
and its members.

Speaker Conduct and Gaps

Under the Indian Constitution, the
Lok Sabha and Legislative Assemblies
elect two of its members to be the
Speaker and Deputy Speaker,
respectively. Apart from the traditional
roles with respect to the conduct of
business, the Speakers perform two
important functions: of certifying a Bill
to be a Money Bill (over which the
Rajya Sabha/Legislative Council have
a limited role), and deciding on
disqualification under the Tenth
Schedule for defection. The Lok Sabha
and Legislative Assembly rules provide
for suspension of members for
misconduct in the House. It has been
noticed that the Speakers and the
Houses misuse these provisions more
often than not against the opposition
members.
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In a recent instance, the leader of
the Congress party in the Lok Sabha,
Adhir Ranjan Chowdhury, was swiftly
suspended for his remarks against the
Prime Minister (which was later
revoked), but no swift action has been
Forthcoming against a member of the
ruling Bharatiya Janata Party (BJP),
Ramesh Bidhuri, for passing communal
slurs against the Bahujan Samaj Party
Member of Parliament, Danish Ali.
There was also the case of the
Maharashtra Assembly suspending 12
BJP MLAs unconstitutionally for a
year in July 2021 that was later set
aside by the Supreme Court of India.

The Speaker is the authority to
refer Bills introduced to the
Parliamentary Standing Committees.
However, even significant Bills that
require detailed scrutiny are not
referred to such committees. As against
more than 60% of Bills referred to
committees in the Lok Sabha during
2004-2014, less than 25% have been
referred during 2014-2023. While such
partisanship by Speakers affects robust
parliamentary functioning, it is their
role in deciding disqualification
petitions that can derail the stability of
elected governments.

The clairvoyance of French writer
Jean-Baptiste Alphonse Karr who said
‘the more things change, the more they
stay the same’ is hard to miss. It is a
line that suits Indian politics even

today,where our elected representatives
find ingenious methods to circumvent
the anti-defection law. The authority to
decide on the disqualification of
members under the Tenth Schedule is
vested in the Speaker of the House.
While he/she is expected to perform
this constitutional role in a neutral
manner, past instances have hardly
inspired confidence, with the Speakers
favouring the ruling dispensation.

The minority judges in Kihoto
Hollohan (1992) were of the view that
vesting the power to decide on
defections with the Speaker violates
the basic democratic principles.
The Supreme Court in Keisham
Meghachandra Singh Vs. The Honorable
Speaker Manipur (2020), recommended
that Parliament amend the Constitution
to vest these powers in an independent
tribunal to be headed by judges. The
present indictment of the Speaker of
Maharashtra Assembly is also due to
his continued inaction in deciding
disqualification petitions for more than
a year despite directions from the
Court. Additionally, there have also
been challenges in the Court in recent
years against certification of certain
Bills as a Money Bill by the Speaker
of the Lok Sabha.

Once a Speaker, Always a Speaker

The adage ‘what’s sauce for the
goose is sauce for the gander’ reflects
the role that a Speaker is expected to
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play. In Britain, the Speaker once
elected to his/her office, resigns from
the political party to which he/she
belonged. In subsequent elections to
the House of Commons, he/she seeks
election not as a member of any
political party but as ‘the Speaker
seeking re-election’. This is to reflect
his/her impartiality while presiding
over the House. In the Indian
Constitution, while the Tenth Schedule
allows a Speaker (or Deputy Speaker)
to resign from their political party on
being elected to their office, it has
been never done by any Speaker till
date. Considering that they are also

constitutional functionaries who enjoy
certain privileges, the higher judiciary
is constrained ‘to go thus far and no
further’ while dealing with the issues
relating to Speakers. It is important
that we adopt the practices as in
Britain to instill confidence in the
office of the Speaker. However, even
till such time, it is ‘imperative that
Speakers eschew the impropriety’ in
their functioning and demonstrate
‘impartiality’. It is time the Speakers
take a ‘vow’ to display the latter in the
discharge of their functions, in
consonance with sound democratic
practices.

(Rangarajan R. is a former Indian
Administrative Service (IAS) officer.
He currently trains civil service
aspirants)

The Hindu
30, October 2023
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SAVING GRACE

Rongsenzulu Jamir and Alino Sumi

Traditional knowledge of seed preservation helps Nagaland’s

native communities ensure continued sustenance

Longkong Village in eastern
Nagaland was hit by famine in the
1920s. The farmers, who belonged to
the Ao Naga community, kept sowing
without much return. One year, they
ran out of seeds and were unable to
cultivate at all. They were pressed to
seek help from their neighbouring
villages for seeds. After a successful
harvest, the farmers could return what
they owed.

Such inter-village assistance,
especially in times of crisis, is possible
due to the traditional practices of seed
preservation that the Ao and Siimi
Naga communities of Nagaland follow.
Researchers visiting the Ao Naga
villages of Longmisa, Longkong and
Wamaken and the Stimi Naga villages
of Shiyepu, Natha Old and Natha
New, find that this traditional
knowledge has been orally passed from
one generation to another and is
present in every aspect of cultivation.
“Seeds are important for our survival.
My father and grandfather have been
following seed storage since we can

remember. [ learned from them.” says
Sujuyienba of Longmisa village.

Traditionally agrarian, the Ao and
Stimi Naga communities practise jhum
or shifting cultivation. They commonly
grow crops, such as rice and millet
(Poaceae); pepper, tomato, brinjal,
tobacco (Solanaceae); creepers and
climbers (like Cucurbitaceae or
cucurbits); and beans, lentils and
legumes (Fabales). Seeds selected for
cultivation in new jhum fields depend
on the type of land. Traditional jhum
fields are of two kinds: in highlands,
the soil is loosely condensed and
glutinous, better suited for maize, taro,
mustard crops, glutinous rice and
long grain rice; and in lowlands, it is
compact and more porous, suitable for
beans, chili and leguminous crops.

The communities select seeds
from initial harvests in new jhum
fields to preserve for successive
cycles, as these are recognised to
exhibit optimal yield and resilience. “It
is also by taste. We store seeds from
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the best harvest to enjoy the same
taste every year,” says Lukhevi of
Shiyepu village. Storage methods
differ across crop varieties. Beans,
sesame and mustard seeds are sun-
dried, while maize is bundled in rows
above fireplaces or tied to kitchen
roofs. Poaceae seeds, particularly rice,
are stored in household granaries
(called jen in Ao and aleh in Siimi).
Residents also build community
granaries that are strategically
positioned on the outskirts of villages
to serve as a dependable resource in
case of emergencies, such as a fire.

A peek inside these granaries
draws attention to an aeration tool
(called tsiikpongsemtsii in Ao) made of
bamboo. Normally, three or four
aeration tools are placed between
threshed rice in the granaries, to ensure
out-circulation of warm air that can be
detrimental to the preservation of
grains. The presence of sprouting rice
stalks around this aeration tool is
considered a symbol of abundance.

Every traditional Naga kitchen
also has multiple rectangular tiers
above the hearth, to store seeds and
small agricultural implements. Seeds of
cucurbits, Solanaceae and Fabales
varieties are stored on these tiers to
prevent attacks from pathogens and
reduce accumulated moisture. Cotton
seeds are stored in terracotta

sandwiched between layers of ash. In a
few cases, seeds are mixed with ash
and charcoal-500 g of ash and charcoal
for 1 kg of seeds to keep dry.

To store smaller seeds, people use
either hollowed calabashes with corn
lids or in baskets. Pumpkin and
mustard kernels are also sun-dried in
these baskets, which may be short or
mid-length, open or closed, or
winnowing baskets. The materials used
to make the baskets are bamboo, rattan
or cane, which the communities
harvest at the end of monsoon and the
beginning of the dry season as the
starch content is relatively low and the
culm or stem is naturally more
resistant to parasites, borers and fungi.
Historically, basket-making is a sex-
aggregated domain and is tabooed for
women, to avoid misfortune in the
village. The researchers interpret that
this apprehension is to align and not
diverge from the specificity of gender
roles and responsibilities.

In current times, interpolations
such as airtight containers and zip-lock
bags are used for seed storage along
with appliances like refrigerators.
Additionally, in Wamaken village (near
Assam), cash crop farming has
replaced jhum cultivation. This
transition has result in the adverse
decline of seed diversity and a
potential threat of cash crops invading
the native ecosystem.
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With such forces reshaping the
agricultural landscape, the communities
face the challenge of effectively
navigating potential opportunities while

preserving cultural heritage and
documenting seed storage and
preservation knowledge before they are
lost.

(Rongsenzulu Jamir is an
anthropologist and an independent
researcher in Delhi. Alino Sumi is an
ethnologist and senior researcher at
the Indian Institute of Technology,
Gandhinagar)

Down to Earth
16-31, October 2023

[SESHSHSHSHSRSHSY

65



—FCUS

AN UNDER-DISCUSSED FACET OF
COLONIAL HISTORY
Shashi Tharoor

The bicentenary of the arrival of Tamil indentured labourers in

Sri Lanka also points to the unfulfilled task of natioin -

building in the Island-nation

This year marks the bicentenary of
the arrival of Tamil indentured labourers in
Sri Lanka (in November 1823), a
milestone recently commemorated in
Colombo at an event called “Naam
2007, where 1 delivered an address on
this woefully under discussed facet of
our colonial history. I have often said
that history belongs in the past, but
understanding it is the duty of the
present. There are still millions of
Indians and Sri Lankans alive who
remember and lament the depredations
of the British Empire in our countries.
The United Kingdom may have lapsed
into imperial amnesia, but the former
colonies cannot so we ought to
remember, time and again, the forces
that made and nearly unmade us.

The British imperial project began
as licensed looting in service of the
crudest form of capitalism. Britain
avariciously drained its colonies,
depriving them of their resources,
economic strength and political
freedom, until they were reduced to a
state of poverty and desolation. In

India they decimated our textile
industries, rendering millions unemployed,
and hurled thousands of Indian farmers
into indigence by purloining their lands
for opium cultivation. Their policies
created legions of poor. landless and
hungry people in need of work to
survive.

A New Form of Bondage

Ironically, as the British went
about pillaging India, a wave of liberal
humanism wafted through Europe.
Slavery, at long last, came to be
considered reprehensible, and the
British duly banned it in their colonies,
only to replace it with another kind of
bonded servitude, euphemistically
christened “indentured labour”. The
economies of most British domains
had thus far run on slavery, and the
labour crisis that followed Abolition
led to a soaring demand for workers
from India to work on plantations and
infrastructure projects in the Caribbean,
Fiji, Réunion, Natal, Malaysia,
Singapore and of course, Sri Lanka.
Press ganged indentured labour was
the answer.
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The destitute Indians dispatched to
these distant lands could scarcely
imagine the fates awaiting them,
misled as they were about the work
they would undertake, the wages they
would receive, the quarters where they
would dwell, and shockingly even the
countries they were sailing to. Having
survived a perilous sea voyage, most
labourers reached their destination
mired in debt, for they had to pay for
their own exorbitant fare under a
fiendish rule not changed till 1922.

As soon as they reached those
unfamiliar lands, they were continued
to massive plantations and construction
sites. Many Tamils arriving in
Sri Lanka perished on the arduous trek
from the coast to the Central
highlands. Those who made it were
compelled to reside in agonising
squalor, with no access to sanitation,
running water, medical facilities or
schools for their children. It was not
without reason that the British
historian Hugh Tinker called
indentured labour “a new kind of
slavery.”

Sri Lankan Tea and the Indian Tamil

Sri Lanka today is a redoubtable
producer and exporter of tea, but its
first plantations were not of tea but of
coffee. In the 1870s, the rapid spread
of a fungal disease led to a blight that

caused the disappearance of coffee
from Sri Lankan plantations, paving
the way for the more fecund and
profitable crop, whose estates increased
manifold. While coffee requires only
three workers for every 10 hectares of
cultivation, tea requires at least eight,
and as such, demands far more
intensive, and perennial field labour.
This augmented requirement of
workers, compounded with the
shortfall caused by the abolition of
slavery, sparked a massive organised
transfer of Indian Tamils to Sri Lanka.

Of course, the migration of the
first Tamils to the island nation far
preceded the arrival of the Plantation
Tamils in Ceylon in the 19th century.
However, what distinguished the
Plantation Tamils from Tamil migrants
of antiquity was the fact that the
British denied them even the most
basic rights and services. They were
subjected to discrimination soon after
setting foot in Sri Lanka. Like earlier
communities of South Indian origin,
Plantation Tamils forged a distinct
Sri Lankan identity, but colonial
practices and policies deemed them
“foreigners”, thus rendering them
stateless and blocking well-trodden
paths to assimilation. By placing
Plantation Tamils under the categories
of “aliens and resident strangers” and
subsequently calling them “Indian
Tamils”, the colonial state made it
arduous for them to assimilate into
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Sri Lankan society. Independence was
no better: the Citizenship Act of 1948
rendered them stateless. Few were paid
a fair wage or ever knew the privacy
of their own room. Women
tea-pluckers toiled all day in the
plantations without any toilet facilities.
Displacement and disenfranchisement
were their lot.

Exacerbating their travails,
moreover, was the deleterious system
of sub-contractors called kanganies,
labour recruiters and overseers who
played a dominant role in the
recruitment management and exploitation
of Indian labourers on plantations.
Once recruited, the worker unwittingly
forfeited his autonomy to the kangani,
who accompanied him on the voyage
to the plantations, and acted as the
intermediary between him and estate
managers once he began working on
the estates.

Unlike indentured workers who
were technically entitled to demand
passage home after the end of the
indenture period, the Plantation Tamils
had no deliverance from the horrors of
the kangani system even after their
service period elapsed. Their contracts
with the Lunganies were vague,
allowing for their greater abuse at the
hands of the recruiter, who-being
someone they knew would often
persuade them to borrow money,
plunging them in debt they could never

afford to pay off. Nor could the
Plantation Tamils buy land and build
houses, for colonial laws restricted
landholding to those “domiciled” in
Ceylon, which the British planters and
officers construed as excluding them.

An Identity and a Journey of Integration

The Plantation Tamils found the
local conditions in Sri Lanka conducive
to the creation of an identity anchored
in Tamil linguistic and literary
traditions, and Tamil values and ideals.
They identified themselves more with
who they were linguistically and
regionally than with a pan-Indian
nationality or religion. Over a span of
several generations, though, they strove
towards greater integration with the
mainstream of Sri Lankan society,
encountering several man-made
obstacles such as the Citizenship Act
of 1948, which rendered them stateless
in the process.

With commendable fortitude, the
Plantation Tamils grappled with the
challenges besetting them, carving a
place for themselves in Sri Lankan
society. Thanks to the efforts of
democratic parties such as the Ceylon
Workers Congress, they are now all
citizens with the democratic right to
vote, and the government speaks of
dividing the plantations so as to make
workers the owners of the land they
work on-a project still in the planning
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stage but with immense potential. In
reaffirming their identity as the
descendants of those who were
dispatched to Sri Lanka from India,
they have reclaimed their heritage as
the Plantation Tamils who are also
equal and prominent citizens of
Sri Lanka. Theirs has been a valorous,
subaltern struggle for equality and self-
determination, and merely thinking of
it fills me with admiration.

It is important that post-colonial
countries take effective steps to de-
colonise themselves from the practices,
laws and attitudes of our imperial

masters. Too often, post-colonial
nations adopt the same tools
introduced by the colonisers to
continue the practices of systematic
oppression. Sometimes there is little
difference between the two systems,
only the skin colour and names of the
rulers change. As Sri Lanka looks
forward to economic and social revival
and the integration of all its
communities, decolonisation must be at
the heart of it. Forging a post-colonial,
inclusive identity for all its people
remains the unfulfilled task of nation
building in Sri Lanka.

The Hindu
9, November 2023
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SOIL MATTERS
Shagum

Unhealthy soil leads to unhealthy children. India
needs to improve soil micronutrients not just to

increase crop productivity, but also to

achieve nutrition security

IN 400 BC, Greek physician
Hippocrates is said to have provided a
list of things that should be considered
during a proper medical evaluation.
The list included the properties of local
ground. Modern science recognises the
distinct influence of soils on human
health, but few studies have examined
the connection outside Africa. In
August 2023, researchers from the US
and Australia published a study in the
journal Scientific Reports, which for
the first time conducts a large-scale
evaluation of the relationship between
the availability of micronutrients in the
soil and nutritional status of people in
India. Their findings hold clues for the
country to not only improve soil health
but also to address the long-standing
challenge of malnutrition among children
and women.

The researchers conducted a large-
scale evaluation in which they analysed
over 27 million soil tests, drawn from
a nation-wide government programme

on soil health called Soil Health Card,
and the health data of 0.3 million
children and 1 million women from
the National Family Health Survey
(NFHS). The study focuses on two key
minerals-zinc, which plays a role in
the growth of cells, building proteins
and supporting a healthy immune
system, and iron, which is used by the
body to make haemoglobin that carries

oxygen from the lungs to all parts of
the body.

The researchers found that
districts where soil zinc availability
was low had significantly higher rates
of stunting (when a child has low
height for their age) and underweight
conditions (low weight per age). The
zincstunting relationship was the
strongest even in wealthier households.
The researchers also found clear
association between soil iron
availability and anaemia. At places
where the availability of soil nutrients
were satisfactory, they found a positive
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correlation with the height and
haemoglobin levels of children and
women.

A one-standard deviation increase
in soil zinc (equivalent to 24.3 per
cent increase in the proportion of zinc
tests) is associated with a reduction in
stunting by 10.8 per 1,000 children and
with a reduction in underweight
conditions by 11.7 per 1,000 children,
notes the study. Similarly, a one-
standard deviation increase in soil zinc
is associated with a 0.29 cm increase
in women’s heights. And, a one-
standard deviation increase in iron
(equivalent to a 26.8 per cent increase
in the proportion of iron tests) is
associated with 0.038 gram per
decilitre (g/dl) increase in haemoglobin
for children and 0.037 g/dI increase in
hemoglobin for women, the report
states.

The findings hold significance for
India for two reasons. One, India is
home to one-third of the 2 billion
global population suffering from
micronutrient deficiency. Though
NFHS data shows a decline in child
stunting between 2015-16 and 2019-21,
the rate is still significantly high at 35
per cent among children under five
years of age. In 161 districts, more
than 40 per cent children under five
years of age suffer from stunting.

Two, micronutrient deficiency in
Indian soils has increased at a rapid

scale in recent decades. “Initially, the
country’s soil was more deficient in
nitrogen and phosphorous. It then
developed potassium-deficiency,
followed by sulphur-deficiency in the
1990s and 2000s. Now our soils are
greatly deficient in zinc and other
micronutrients,” says Arvind Shukla,
who led the All India Coordinated
Research Project on Micro and
Secondary Nutrients and Pollutant
Elements in Soils and Plants (AICRP-
MSPE) under the Indian Council of
Agricultural Research from 2011 to
2022.

The project was launched in 1967
to analyse micro- nutrient deficiency in
soil across the country. An analysis of
0.2 million soil samples from 28 states
by scientists associated with AICRP-
MSPE shows that 36.5 per cent of the
country’s soil is deficient in zinc and
12.8 per cent is deficient in iron. Other
micronutrients like boron is deficient
in 23.4 per cent of soils, copper in
4.20 per cent and manganese in 7.10
per cent of soils. Since 2014, the
project has shifted focus to analysing
the link between soil health and human
health.

“Factors like women’s nutrition
and household wealth hold more
importance when we look at child or
adolescent stunting, and rightly so. But
there is a need to simultaneously work
on establishing a clear understanding
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of how soil health affects human
health,” Leah Bevis, associate
professor at the Department of
Agricultural, Environmental and
Developmental Economics, Ohio State
University, US, tells Down To Earth.
Bevis is also co-author of the Scientific
Reports study.

To the Aid

Studies are already underway to
explore if the challenge of malnutrition
can be addressed by improving the
availability of micronutrients in soil
and in plants.

In 2021, Bevis, along with the
two other researchers from the World
Bank and The Alliance of Biodiversity
International Center for Tropical
Agriculture, US, conducted a study in
Nepal’s Terai region, and found that a
1 ppm (parts per million) increase in
soll zinc availability seems to increase
child height by 7.5-25 per cent of a
standard deviation, and decreases child
stunting by 2-7.5 per cent.

In 2014, the AICRP-MSPE
scientists also conducted a laboratory
experiment in which they fed rats with
zinc biofortified wheat (cultivated
using foliar application of zinc)
produced on zinc -deficient soil. They
found that rats fed low-zinc wheat had
low zinc in their blood serum as
compared to the rats fed high-zinc

wheat. In 2016, AICRP-MSPE along
with doctors from the All India Institute
of Medical Sciences (AIIMS), Bhopal,
carried out a study in Samnapur, a
tribal village in Madhya Pradesh’s
Mandla district. Some 15 families with
teenagers were selected for biometric
observations. For three years, the
researchers surveyed the families for
dietary recall, animal food intake,
access to the food and fodder through
external sources and use of inputs,
especially zinc fertilisers, in their
agricultural fields. Their blood samples
were collected and analysed. “Analysis
of zinc content in soil, grain, straw-
feed, animal and human blood serum
established a strong correlation and
interdependence among the soil-plant-
animal-human continuum,” says Shukla.

A research, published in the
journal Applied Geochemistry in March
2000, also analysed the impact of
selenium concentrations in soil on
human health. It studied the distribution
of selenium in samples of soil, grain
and human hair collected from the
Keshan disease belt of Hebei Province,
China, and found that villages with
highest incidence of Keshan disease had
the lowest selenium concentration in
soil.

Economic, Effective

Though limited, study results
indicate that it is possible to address
malnutrition and micronutrient
deficiency among people by improving

90



—FOCUS

soil health. This can also be an
economic and effective way of
addressing malnutrition in the country.

Consider this. In August 2022, the
Union government approved fortification
of the key staple rice in all government
food schemes and entitlements under
the National Food Security Act 2013.
Since then, iron-fortified rice is being
supplied as a pilot programme in 15
states. However, food and agriculture
experts have time and again
highlighted concerns regarding the
indiscriminate distribution of fortified
rice to even those suffering from
thalassemia and sickle cell disease.
Food Safety and Standards Authority of
India’s statutory regulations have warned
patients with thalassemia and sickle
cell anaemia against consuming iron-
fortified food or using it only under
strict medical supervision. Such concerns
can be avoided by improving soil
micronutrient availability.

The Scientific Reports study from
August 2023 states that foliar and soil
application of minerals like zinc, iron,
boron and sulphur to wheat and rice
has also been shown to increase crop
yields. In India, application of zinc to
crops on zinc-deficient soils increases

yields of rice, wheat, maize, and oats by
over 75 per cent more than application
of only nitrogen, phosphorus and
potassium fertiliser. Zinc-enriched
fertilisers can enhance soil zinc for
three to four years after application,
which means that it could be an
effective long-term intervention,
requiring less short-term maintenance
than other solutions. The study, however,
calls for more studies to consider the
costs of such an intervention and the
human nutrition impacts of agronomic
fortification. Shukla says doctors often
prescribe zinc tablets or multi-vitamins
or minerals for different health issues.
One should compare spending on such
multi-vitamins with the expenses
involved in making the soil healthy.

Both Shukla and Bevis call for
government initiated experimental
research on a large scale in which
zinc-enriched fertilisers or foliar
application of zinc are promoted
during sowing and then zinc levels in
the blood are compared with a control
group. “Research done by us and other
scientists is the first step and an
effective entry point for the
governments to conduct their own
experiments and develop policies,”
says Bevis.

Down to Earth,
1-15 December 2023.
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CITIZEN ACTION FOR CLEAN POLITICIANS,
CLEANER POLITICS

Trilochan Sastry

The potential of India can be realised when its citizens firmly

reject growing criminality in the political system.

What does a comprehensive look
at the background of all the 4,001
sitting Members of the Legislative
Assemblies across India tell us about
the state of Indian politics? Can India’s
aspirations to be a globally respected
economic and cultural power be
fulfilled with the kind of politics it
has?

All candidates now follow
stipulations following a Supreme Court
of India judgment, filing self-sworn
affidavits which record the details of
criminal cases they have, if any. Of the
4,001 sitting MLAs, 1,777 of them, or
44%, have a criminal case. The current
Lok Sabha also has 43% Members of
Parliament (MP) with criminal cases.
In 2004, the percentage was around
22%, and has now doubled. Many
people feel that the cases are either
trivial ones or politically motivated.
The point that these are not frivolous
first information reports needs to be
emphasised. These are cases registered
after a due process of investigation,
filing of charge sheets, a preliminary
hearing of the case and being formally
charged in a court of law. Even if we

say that the cases are foisted by rival
political parties, it shows that political
parties are selectively using the law
and the system needs to change. The
law and order system was put in place
by political parties and they need to
change it. However, facts show that
most cases were filed when the party
to which the MLA or MPs belonged to
was in power. So, the cases are not all
politically motivated.

The Data is an Eye-Opener

If we dig deeper and look at
serious criminal cases—which on
conviction would lead to a jail
sentence of five years or more—there
are 1,136 or 28% of such MLAs today.
There are 47 MLAs with murder cases,
181 with attempt to murder cases
another 114 with cases related to
crimes against women, and 14 with
rape cases. States/Union Territories
with the highest number of serious
criminal cases are Delhi 53%, Bihar
59%, Maharashtra, Jharkhand and
Telangana 39% each, and Uttar
Pradesh 38%.
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No political party is free of this
malaise. If one focuses only on those
parties with at least 40 such MLAs,
the Bharatiya Janata Party (BJP) leads
with 479 MLAs with criminal cases,
and 337 with serious criminal cases.
The next largest party, the Indian
National Congress (INC), has 334
MLAs with criminal cases, and 194
with serious criminal cases.

The other parties including the
Dravida Munnetra Kazhagam (DMK),
Trinamool Congress, Aam Aadmi
Party, YSR Congress, Samajwadi Party,
Bharat Rashtra Samithi (formerly the
Telangana Rashtra Samithi), Rashtriya
Janata Dal, Communist Party of India
(Marxist) and Biju Janata Dal have a
lower number of such MLAs but with
a higher percentage of offences
between 42% to 76% for criminal
cases, and 32% to 43% for serious
criminal cases. The other parties such
as the Nationalist Congress Party, Shiv
Sena, Janata Dal (United) or JD(U),
Jharkhand Mukti Morcha and All India
Anna Dravida Munnetra Kazhagam
have far fewer seats, and so the
number of their MLAs with criminal
cases is also much lower.

In the 2019 Lok Sabha, the BJP
had 116 MPs with a criminal record,
the INC 29, DMK 10, Trinamool
Congress 9, and JD(U) 13. When it
came to serious criminal cases, the
BJP has 87 MPs, INC 19, DMK 6,
Trinamool Congress 4, and JD(U) 8.
Even Union Ministers are tainted. In
the case of their first swearing in

during 2019, there were 22 Ministers
out of 56 with criminal cases and a
total of 61 cases against these 22
Ministers, all from the ruling party.
The chances of those with a criminal
record winning was over 15%. In
comparison, it was 4.7% for those with
a clean record. This shows that people
with a criminal record are more likely
to get elected. No other country has
so many people with known criminal
records in its Parliament or State
Assemblies.

Net Worth and Election Spend

Gender representation is low with
only 9% of elected women MLAs.
Most MLAs are college graduates or
more (66%). The average assets of
MLAs was 13.63 crore, and of those
with a criminal case, at ¥16.36 crore.
Winning depends on the wealth of a
candidate, with 30% of those with
assets of 5 crore or more being
elected, while only 8% of those with
assets of I2 crore or less were elected.

In contrast, 75% of Indian citizens
reported wealth of I8 lakh or less and
a total of 98% reported wealth of 280
lakh or less.

The spend on elections now is at
an all-time high. Clothes, mobiles,
cooking equipment, liquor and cash are
distributed to entice voters, thus
violating the law. Estimates show that
the expenditure in the Lok Sabha
elections is more than that in the
United States presidential elections.It is
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well known that candidates spend
crores of rupees and violate the
spending limit of ¥ 40 lakh for MLAs
and 70 lakh for MPs (enhanced to
% 90 lakh in 2022), which is the limit
the Election Commission of India
(ECI) has set in consultation with
political parties. Public money is spent
to promise freebies such as free water,
electricity, travel and food to name a
few.

The number of MLAs and MPs
with criminal records has risen only
because their party leaders continue to
distribute more tickets to such
candidates. In the so-called advanced
countries, there is no such system of
distributing tickets. Candidates are
selected either by a first-round primary,
as in the U.S., or by a more open and
democratic process, as in many
European countries.

In summary, India has a system
where there are a very significant
number of elected representatives with

a serious criminal record. Such people
are more likely to win than others.
Electoral laws are flouted while
spending money. So far, the ECI has
taken very little action on this. Political
leaders continue to distribute tickets to
such people. Winning is the means by
which to recover the money spent and
accumulate it for the next election.
Media management, especially through
social media, passes off as good
governance.

The Catalyst

We will see more of this in the
next Lok Sabha election in 2024.
Every party fears that it will lose if it
undertakes reforms. Media management
can impact public perception for some
time. Eventually, more and more
Indians will get to know the truth.
Perhaps that is the moment when
change will happen. That is when the
potential of the country will be
realised. Citizen action can speed up
this process.

(Trilochan Sastry is Professor, Indian
Institute of Management Bangalore
and Founder Chairman, Association
for Democratic Reforms)

The Hindu,
12, July 2023.
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A BILL THAT FENCES IN THE RIGHT
TO INFORMATION

Shailesh Gandhi

The news that the Union Cabinet
has approved the Digital Personal
Data Protection Bill and will table it in
the monsoon session of Parliament
(July 20-August 11) raises certain
issues. The draft Bill was placed in the
public domain in December 2022 but
the final Bill has not been placed
before the public. Citizens are
concerned that if two of its provisions
are not changed, it may lead to a
major regression for democracy.

The proposed Digital Personal
Data Protection Bill has two provisions
which would greatly weaken the Indian
citizen’s right to information. The
Indian Right to Information (RTI) Act,
effective since October 12, 2005, is
one of the best transparency laws in
the world, empowering citizens and is
a practical recognition of their role as
the rulers and owners of India. This is
the outcome of people’s struggles led
by the Mazdoour Kisan Shakti
Sangathan’s fight starting in rural
Rajasthan which culminated in the
drafting of the law in 2004. There
were intense discussions about its
provisions and it took an all-party
parliamentary committee to carefully
craft its provisions. Its preamble

elegantly states that democracy requires
informed citizens and transparency in
the affairs of their government so that
they can hold it accountable and curb
corruption. It harmonised the need for
an efficient government while
preserving the ideals of democracy.

Embraced by the Citizen

Governments and those wielding
the levers of power have been
perturbed by this transfer of power to
the ordinary citizen. Citizens have
taken to the RTI like a fish to water.
Despite public officials using various
devices to deny citizens their legitimate
right, many have used this democratic
instrument to expose wrongdoing and
corruption. The law recognises that the
default mode is that each citizen has
the right to access almost all the
information with the government. Ten
categories of information have been
exempted from disclosure to prevent
harm to certain interests and to ensure
smooth working of the government.
These are outlined in Section 8(1),
with the 10 subsections from a to j.

The most widely misused
exemption is Section 8(1)(j) which
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exempts personal information which is
not a part of public activity, or which
is an invasion on the privacy of an
individual. It has a proviso which is an
acid test to help anyone claiming
exemption which states: ‘Provided that
the information, which cannot be
denied to the Parliament or a State
Legislature shall not be denied to any
person’ . Thus, the law stated that
personal information may be exempt
if: it is not related to a public activity
or interest, or would cause unwarranted
invasion of the privacy of an
individual

To help an officer, an Information
Commissioner or judge to arrive at the
right decision, the special proviso was
provided as an acid test. Whoever
claimed that a disclosure was exempt
under Section 8(1)(j) should make a
statement that he would not give this
information to Parliament.

The Basis of Refusals

Many refusals of information did
not adhere to the law but refused
information with a bland statement that
since it was personal information, they
would not give it. This was illegal but
has been widely used to cover
arbitrary, corrupt or illegal acts of
government officials. Some examples
are: the Department of Personnel and
Training refusing “Total number of
Annual Performance Appraisal reports
(APAR) of TAS officers pending

presently for over one year, two years,
three years and four years” by claiming
exemption under Section 8(1)(j);
request for details of Member of the
Legislative Assembly funds being
denied saying it was personal
information; details of the beneficiaries
of the Prime Minister’s fund; bogus
caste certificates, education certificates,
ghost employees; gross arbitrariness
and corruption in selections for jobs
and non-conformance to rules and
laws; disproportionate assets compared
to declared income; verification of
affidavits of elected representatives;
unfair assessment of students and job
seekers in government; disregard of
corruption charges against officials that
have been proven; file notings and
minutes of meetings

What is in Store

However, many honest officers
and commissioners often gave
information if it was not covered by
the exemption. Unfortunately, the
proposed Data Protection Bill plans to
amend RTI Act Section 8(1)(j) to read
as exempting information under (j),
which relates to personal information.

If this amendment is made, all
information which can be related to a
person could be legally denied. Most
information could be shown as being
related to a person, and hence the law
would become a Right to Deny for
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Public Information Officers (PIO) who
do not wish to give out information.
Incidentally, this proposal is a tacit
admission that any current denial of
information on the grounds of it being
‘personal information’ only, is illegal.
Whenever a PIO wants to deny
information, he will be able to link it
to some person. The proposed Bill
defines the term ‘person’ very widely
to include individuals, companies and

the state. Most information except
budgets would be linked to one of
these. Thus, the RTI would become a
Right to Deny Information, rendering it
an ineffective tool.

In 18 years no harm has come to
any national or personal interest
because of RTI. Therefore, the
proposed amendment would lead to a
major regression for democracy.

(Shailesh Gandhi is a former Central
Information commissioner)

The Hindu,
18, July 2023.
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CHILD , LAW AND CONSENSUAL SEX
R.K. Vij

In the last one month, at least
three different High Courts have either
quashed First Information Reports
(FIRS) and pending criminal
proceedings or acquitted accused
persons under the Protection of
Children from Sexual Offences
(POCSO) Act, 2012. One High Court
released the accused on bail on the
grounds that the accused and victim
had consensual sex.

On July 12, the Delhi High Court
released a 25-year-old accused on bail
on the premise that the 15-year-old girl
had eloped with him on her own and
did not support the prosecution’s story
of sexual assault. On July 10, the
Bombay High Court quashed the
conviction of a 25-year-old man under
POCSO on the grounds that he had
consensual sex with the 17-year-old
girl. The girl had terminated her
pregnancy after the arrest of the
accused. On July 7, the Madras High
Court not only quashed an FIR
registered under POCSO and
consequential criminal proceedings, but
also directed the Director General of
Police to produce the reports of all
such pending cases before the Court.
On June 27, the Madhya Pradesh High
Court quashed an FIR registered under

POCSO and all criminal proceedings
on the basis that the sexual
relationship was consensual. The
judgment did not mention the age of
the accused (who used to be her
coach). The Court recommended that
the Indian government consider
reducing the age of consent of the
prosecutrix from 18 to 16 years. The
relevant sections of the Indian Penal
Code (IPC) were also applied in these
cases.

Defining Consent

A ‘child’ under POCSO is defined
as any person below the age of 18
years. Acts of penetrative sexual
assault committed on children are
criminal offences under POCSO. The
purpose of defining ‘child’ under
POCSO, and of the provision under
Section 375 of the IPC (sexual
intercourse, whether with or without
her consent, is rape if she is under 18
years of age), is to safeguard children
against penetrative sexual assault
irrespective of their consent, which
could even be unequivocal and
voluntary. Otherwise, the third part of
Section 90 of the IPC, which provides
that consent is not consent “unless the
contrary appears from the context, if it
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is given by a person who is under 12
years”, was sufficient to interpret
consent for a child of any age.

An analogy can be drawn with the
Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act,
1989, where, if certain prohibited acts
are committed with the knowledge of
the caste of the victim, intention does
not have to be proved separately. The
provision was made specifically to
safeguard vulnerable groups. Similarly,
if children are to be treated as a
separate and vulnerable category,
consent should be of no avail if the
accused had knowledge of the victim
being a child.

However, in the cases cited above,
the High Courts neither honoured the
age of consent nor took any cognisance
of the mandatory legal presumption in
favour of the prosecutrices. Even the
difference between the age of the
prosecutrix and the age of the accused,
which ranged up to 10 years, was not
taken into account. Though there are
recommendations from various sources
to reduce the age of consent from 18
to 16 years, the case where the victim
was 15 years was also not paid heed to.

If all ‘consensual sex’ cases are to
be quashed by the judiciary, what will
be the bottom line age of consent and
who will set that boundary? Can the
objective of POCSO be softened and

allowed to boil down to Section 90 of
the IPC (which is general in nature)
where consent of a child who is even
less than 12 years of age be admitted?
Can such interpretations be said to be
in the ‘best interests of the child’? In
two of the above four cases, minor
girls had become pregnant and
terminated their pregnancy. Did the
courts examine whether these girls
really understood the consequences of
early pregnancies?

Address the Gap Quickly

The High Courts have not
declared any provision of the IPC or
POCSO unconstitutional. Therefore,
quashing the cases of consensual sex
may not lead to any less work for the
police; they will still have to register
FIRs whenever a child goes missing or
a cognisable offence is reported either
by parents or any other third party and
proceed with their investigation.

One of the reasons, inter alia, for
the reluctance of courts to convict
accused persons in consensual sex
cases could the harsh minimum
imprisonment, which is 10 years and
20 years for penetrative sexual assault
and aggravated penetrative sexual
assault, respectively. Instead of proving
to be a deterrent, this appears to be
benefiting the accused. The Bureau of
Police Research and Development
could analyse the cases of consensual
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sex (as has been directed by the
Madras High Court), age-wise, across
States and help the Central government
in taking a decision of reducing the
age of consent based on that study.
One solution could be to reduce the
age of consent with some leverage
allowed to the judiciary to interpret
consent in cases of the victim being of
lower age based on the child’s
understanding of consequences. The
caveat of the ‘best interest of the child’
would be necessary.

While reducing the age of consent
is within the jurisdiction of Parliament,
the Supreme Court must step into
quickly resolve the gap between the
laid down law (as understood by the
investigating agencies) and the
different interpretations by the High
Courts. This acquires importance in
light of the Supreme Court judgment
in Independent Thought v. Union of
India (2017) wherein it held that even
sexual intercourse with a minor wife is
rape.

(R.K. Vij is a retired Indian Police
Service Officer.)

The Hindu,
26 July, 2023.
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IN ARTICLE 370 HEARING, THE ORIGINAL

TEXT AND SPIRIT COUNT
Suhrith Parthsarathy

Tomorrow, August 2, the Supreme
Court of India will begin hearing oral
arguments in the case concerning
Article 370 of the Constitution. The
changes made to Article 370 through
measures that commenced with a
presidential order issued nearly four
years ago, on August 5, were, by all
accounts, seismic in proportion.
Amendments were made to make
applicable the entirety of India’s
Constitution to Jammu and Kashmir
(J&K). The State was also sundered
into two Union Territories: J&K and
Ladakh.

These decisions were made at a
time when the State was under
President’s Rule with no elected
Legislative Assembly in place. Both in
the lead up to the events and in the
months following them, sweeping
limitations were placed on civil
liberties in the region. But the Court
has already made it clear that what it
will consider is not the consequences
of the measures adopted but their
legality. In other words, the question
that it will strive to answer is whether
as a matter of law the decisions made
on Article 370 are ultra vires the
Constitution.

An Instrument With Qualifications

The Indian Independence Act,
1947, which established the independent
dominion of India, allowed the
Government of India Act, 1935, to
serve as an interim constitution until
the country adopted its own. The
statute permitted princely States to
accede to India by executing an
instrument of accession. In the case of
J&K, the instrument came with
qualifications that were ultimately
written into Article 370.

These caveats stipulated that
Parliament could legislate for J&K
only over matters concerning external
affairs, defence and communications.
Where Parliament intended to legislate
over areas otherwise provided for in
the instrument of accession, it could do
so by consulting the State government.
But where it proposed to enact laws
beyond the agreed subjects, it required
additional ratification by the State’s
Constituent Assembly.

But after 1957, when J&K’s
Constitution came into force, its
Constituent Assembly was disbanded
and replaced by a Legislative
Assembly. Article 370, however,
remained unaltered. Its chief drafter,
Gopalaswami Ayyangar, had described
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the State Constituent Assembly’s
recommendation, as mandated by
clause (3) to Article 370, as a
“condition precedent” to any effort at
abrogating the provision.

Now, with the Constituent
Assembly disbanded, this clause had,
for all practical purposes, become
nugatory. Thus, Article 370 came to be
seen, together with the State’s new
Constitution, as the only means of
governing J&K.

When changes were made to alter
this arrangement the Union government
seemed quite conscious of the
limitations within the existing text of
Article 370. Therefore, it chose to look
elsewhere, specifically at Article 367.
Nestled inside a bunch of
miscellaneous provisions in Part XIX
of the Constitution, Article 367
comprises a set of general rules for
interpreting the Constitution. It was
this Article that the President’s order
on August 5, 2019, amended with a
view to transforming the existing status
of J&K.

The President achieved this by
adding a new clause to Article 367,
which stipulated that wherever the
term “Constituent Assembly of the
State” was used in Article 370, it
would now refer to the “Legislative
Assembly of the State.” As a result,
the basic thrust of Article 370 was
abrogated, without complying with the
precondition that Ayyangar thought
obligatory.

A ‘Colourable’ Exercise of Power

Consider the consequences: with
J&K under President’s Rule, the
Governor came to act not only as the
State’s Legislative Assembly but also
as its Constituent Assembly. Buoyed
by this new position, the President
followed his decision with a
declaration under Article 370(3) that
with effect from August 6, 2019, “all
clauses of the said Article 370 shall
cease to be operative.” And the new
Article 370 proclaimed that all
provisions of the Constitution would
apply to J&K.

The President’s order no doubt
asserts that it was made with the
concurrence of the “government of the
state of Jammu and Kashmir.” But
seeing as the State was under
President’s Rule, that assent was made
by J&K’s Governor. In other words,
the Union government was effectively
assenting to its own decision, and, in
this case, a decision with far-reaching
consequences, without so much as
consulting let alone securing the
concurrence of-the State’s democratically
elected representatives. This, the
petitioners in the Supreme Court say,
ought to be regarded as a colourable
exercise of power.

In the petitioner’s argument,
representative democracy is a basic
feature of the Constitution. Any
interpretation of the Constitution must
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strive, they say, towards enhancing this
value. What is more, even the framers
of Article 370, they add, were of the
view that any overriding of the
provision can only be done through the
procedure contemplated in clause (3),
that is with the concurrence of the
State’s Constituent Assembly. Once the
Assembly stood disbanded, this option
ceased to exist.

The Union, for its part, argues
that this is not the first time that
different provisions of the Constitution
have been made applicable to J&K.
There have been numerous instances of
presidential orders made through the
erstwhile Article 370(1)(d), by securing
the concurrence of the State
government wherever necessary.

But, as the petitioners point-out,
there is a difference here, and this
might well be where the case turns.
Previous presidential orders, including
the order introducing the controversial
Article 35A, were made without
altering the text of either Article 1 or
Article 370 in any manner. This is
critical because on a conjoint reading
of clauses (¢) and (d) of Article
370(1), what seemed to follow was
that the President could make
applicable to J&K, “such of the other
provisions of the Constitution” - i.e.,
provisions other than Articles 1 or
370- with modifications or exceptions
as deemed necessary.

No doubt, the President’s order on
August 5, 2019, only alters the text of
Article 367. But as a consequence it
upsets the existing text of Article 370,
something that had up until this point
never been attempted. By amending
Article 370 through changes made to
Article 367, the petitioner’s claim that
the Union has done indirectly what it
could not have done directly.

Asymmetric Federalism

India’s Constitution establishes a
system of governance, where power
and authority are divided between the
Union and the States. The political
scientist Louise Tillin has described
this balance as representing a form of
asymmetric federalism, where some
States enjoy greater autonomy over
governance than others, a feature
reflected in various constitutional
provisions, especially in Articles 371 to
371)

The Supreme Court has routinely
described federalism as representing an
essential component of the
Constitution. Therefore, when
arguments are heard on the validity of
the decisions made on Article 370, the
Court will have to be guided not only
by the text of the provision’s original
version but also by the spirit that
pervades through the document’s basic
structure.
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How arguments play out in court
and how the Court ultimately decides
on the legality of the President’s order
will have a deep bearing on the future
of our constitutional law. The Indian
Constitution brims with moral values.
It also houses a series of procedural
minutiae. To that end, the Court might

maintained both to these moral values
and to the systems and processes that
make up the administration of the
country’s laws. At stake in the case is
not only the bare relationship that the
Constitution establishes between the
Union and the States but also the
sanctity attached to the various

want to ensure that fidelity is subtleties in this relationship.
(Suhrith Parthsarathy is an advocate
practicing in the Madras High court)
The Hindu,
1, August 2023.
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THE DANGERS IN DIGITAL PERSONAL
DATA PROTECTION BILL

Anjali Bhardwaj, Amrita Johri

With the executive vastly empowered to draft
rules and notifications on a range of issues,

India might end up with a law that takes away
the right to seek personal information

The government is set to
introduce the Digital Personal Data
Protection (DPDP) Bill in Parliament.
The final draft is shrouded in secrecy.
Last week, Opposition members
walked out of a meeting of the
Parliamentary Standing Committee and
submitted dissent notes, objecting to
the adoption of a report on the DPDP
Bill - they claimed that the Bill was
neither shown to the members nor
formally referred to the committee.

In November 2022, the Ministry
of Electronics and Information
Technology (MeitY) publicly circulated
a draft of the Bill for consultation. It
was fraught with problems. While
campaigns and concerned citizens
shared their suggestions, MeitY
focused primarily on consulting
industry and big tech companies on a
law that will have vast ramifications
for the information regime in India,
and will impact every citizen of the
country.

Do Not Repeat the Errors

It is imperative that the data
protection law does not suffer from the
infirmities that the previous draft had
and safeguards peoples’ fundamental
rights, i.e., both the right to
information and the right to privacy.

The Data Protection Bill of 2022
includes a provision to amend the
Right to Information (RTI) Act, which
has empowered millions of Indian
citizens since its enactment in 2005.
To effectively hold their governments
accountable in a democracy, people
need access to information, including
various categories of personal data. For
example, the Supreme Court of India
has held that citizens have a right to
know the names of wilful defaulters
and details of the Non Performing
Assets (NPAs) of public sector banks.
Democracies routinely ensure public
disclosure of voters’ lists with names,
addresses and other personal data to
enable public scrutiny and prevent
electoral fraud.
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Experience of the use of the RTI
Act in India has shown that if people,
especially the poor and marginalised,
are to have any hope of obtaining the
benefits of government schemes and
welfare programmes, they must have
access to relevant, granular information.
For instance, the Public Distribution
System (PDS) Control Order
recognises the need for putting out the
details of ration card holders and
records of ration shops in the public
domain to enable public scrutiny and
social audits of the PDS.

Threat to transparency, accountability

The RTI Act includes a provision
to harmonise peoples’ right to
information with their right to privacy
through an exemption clause under
Section 8(1)(j). Personal information is
exempt from disclosure if it has no
relationship to any public activity; or
has no relationship to any public
interest; or if information sought is
such that it would cause unwarranted
invasion of privacy and the
information officer is satisfied that
there is no larger public interest that
justifie disclosure.

The enactment of a data
protection law, therefore, does not
require any amendment to the existing
RTI law - this is also noted by the
Justice A.P. Shah Report on Privacy.
The DPDP Bill 2022, however,

proposes amendments to Section
8(1)(j) to expand its purview and
exempt all personal information from
disclosure. This threatens the very
foundations of the transparency and
accountability regime in the country.

A primary objective of any data
protection law is to curtail the misuse
of personal data, including for financial
fraud. Given that the government is the
biggest data repository, an effective
data protection law must not give wide
discretionary  powers to the
government. The DPDP Bill, 2022,
unfortunately, empowers the executive
to draft rules and notifications on a
vast range of issues. For instance, the
central government can exempt any
government or even private sector
entity from the application of
provisions of the law by merely
issuing a notification. This would
potentially allow the government to
arbitrarily exempt its cronies and
government bodies such as the Unique
Identification Authority of India
(UIDAI), resulting in immense
violations of citizens’ privacy. On the
other hand, small non-governmental
organisations, research organisations,
associations of persons and Opposition
parties, that the government choose,
not to include in the notification,
would have to set up systems to
comply with the stringent obligations
of a data fiduciary.
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No Autonomy

Further, to meet its objective of
protecting personal data, it is critical
that the oversight be set up under the
legislation be adequately independent
to act on violations of the law by
government entities. The draft Bill
does not even make a pretence of
ensuring autonomy of the Data
Protection Board - the institution
responsible for enforcement of
provisions of the law. The central
government is empowered to determine
the strength and composition of the
board, as well as the process of
selection and removal of its
chairperson and other members. The
chief executive responsible for
managing board is to be appointed by
the government, giving it direct control
over the institution.

The creation of a totally
government-controlled Data Protection
Board, empowered to impose fines up
to 2500 crore, It bound to raise
serious apprehensions of it becoming
another caged parrot - open to mist by
the executive to target the political
opposition and those critical of its
policies.

These concerns need to be
urgently address before the DPDP Bill
is enacted. Unfortunately, given the
manner in which Bills are being past
in the Parliament, without any debate
or discussion, the citizens of the
country might up with a law that
empowers the central government
while taking away peoples’ democratic
right to seek information and use it
hold the powerful to account.

(Anjali Bhardwaj and Amrita johri are
associated with the National Campaign
for Peoples’ Right to Information
(NCPRI) and the Satark Nagrik
Sangathan (SNS))

The Hindu,
2, August 2023.
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AN OVERHAUL, THE CRIMINAL LAW BILLS AND
THE BIG PICTURE
R.K. Vij

While some of the proposed changes are

progressive the larger issue is about the

need for police reformation

taken up in its entirety

The central government introduced
three Bills in Parliament in August.
Called the Bharatiya Nyaya Sanhita
(BNS), 2023, the Bharatiya Nagarik
Suraksha Sanhita (BNSS), 2023 and
the Bharatiya Sakshya (BS) Bill, 2023
they are to replace the existing Indian
Penal Code, 1860, the Code of
Criminal Procedure (CrPC), 1973 and
the Indian Evidence Act, 1872,
respectively. Though some amendments
have been made and gaps filled
through judicial pronouncements, the
statutes have stood the test of time. It
is worth examining how the proposed
changes will impact law enforcement
agencies.

The Bharatiya Nagarik Suraksha
Sanhita

There is an explicit provision in
the BNSS on the registration of a
cognisable offence in any police
station, irrespective of the area where

the offence is committed. Though this
practice (known as recording first
information report, or FIR at Zero) has
been in use for many years now, its
formal inclusion in the BNSS may
help complainants get their cases
registered as a matter of right without
running around.

A provision has been added to
permit the conduct of a preliminary
inquiry to ascertain the existence of a
prima facie case even if the
information discloses commission of a
cognisable offence punishable with
more than three years but less than
seven years of imprisonment. This is at
variance with the ratio of the Supreme
Court judgment in Lalita Kumari
versus Govt. of Uttar Pradesh (2013),
where it was held that the police have
no option but to register an FIR if the
information discloses commission of a
cognisable offence. Though certain
categories were carved out to conduct
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a preliminary inquiry, this was only to
ascertain commission of a cognisable
offence and not check their
truthfulness.

As there does not seem to be an
intelligent differentia vis-a-vis the rest
of the cognisable cases with overall
objective of the provision, this
differentiation may not stand scrutiny
in constitutional courts. Nevertheless,
this clause has advantages and
disadvantages. The parties at dispute
may arrive at a compromise in the
given limit of 14 days to conduct a
preliminary inquiry, or cases may not
turn out to be true, prima facie, to
proceed further. On the other hand, the
police may misuse this period and
avoid registering even true cases.

All provisions of the CrPC on
arrest have been retained in the BNSS.
It would have been appropriate to
include the ratio of the Supreme Court
judgment in Arnesh Kumar versus
State of Bihar (2014) to justify an
arrest by making it mandatory for the
police officer to mention reasons of
arrest supported with justifiable
material and for the judicial magistrate
to record satisfaction and make it a
formal part of the BNSS.

A new clause says that for
offences punishable with less than
three years of imprisonment, an arrest
could be done only with the prior

permission of Deputy Superintendent
of Police if the accused person is
infirm or is aged over 60. This may
provide some relief to these two
categories of persons provided the
Deputy Superintendent of Police uses
the clause judicially.

The new Codes provide for
handcuffing in at least a dozen
categories of persons who are accused
of serious offences inter alia such as
one who commits a terrorist act,
murder, rape, acid attack or offence
against the state. This is sure to help
police, who may be short staffed, to
secure their custody. But the enabling
section that guides handcuffing has not
changed. It says that ‘the person
arrested shall not be subjected to more
restraint than is necessary to prevent
his escape’. Therefore, the investigating
officer will still have to justify
handcuffing with the possibility of
escape (or physical attack) when such
criminals are produced before court.
Since the constitutional provision and
enabling provision of the law remain
unaltered, the Supreme Court’s
guidelines on handcuffing will still
prevail.

At the Scene of Crime

The new Sanhita provides for a
mandatory visit of the crime scene by
a forensic expert and the collection of
forensic evidence for offences
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punishable with more than seven years
of Imprisonment. But on realisation of
the ground reality (of limited forensic
infrastructure at field level), a
maximum five years of leverage has
been given to State governments to
bring this clause into operation.
Therefore, unless State governments
commit themselves to the provision of
sufficient resources for the development
of forensic infrastructure (technology
and manpower), the impact of this
change may not be visible soon. The
Sanhita rightly encourages the use of
audio-video means in recording the
various steps of investigation; this
includes searches. However, the
preferred use of smartphones as
recommended) has its limitations. The
Supreme Court in Shafhi Mohammad
vs The State Of Himachal Pradesh
(2018) directed the Ministry of Home
Affairs and States to develop facilities
for the videography and photography
of crime scenes during investigation at
the level of the police station. A pilot
project is in progress, and this needs to
be taken forward to ensure that the
provisions of the new Code are
implemented in their true spirit.

Despite a ban on the two-finger
test in a case of rape, and this test
having been termed by the Supreme
Court to be unscientific and violative
of the dignity and privacy of a rape
victim/survivor (in Lillu @ Rajesh &
Anr vs State Of Haryana, 2013), the
ban does not have a place in the Code.
Since the Union Ministry of Health

and Family Welfare had also issued
similar instructions, with guidelines for
the medical examination, this was a
good opportunity for the central
government to have ensured
compliance of its own instructions in a
legal way.

On the disclosure of identity of
victim/survivor of rape, the provision
of giving authorisation (to disclose
identity) to the next of kin in case the
victim is minor, may also be omitted
as the Protection of Children from
Sexual Offences Act, which exclusively
deals with this issue and does not have
a similar provision. The Supreme
Court in Nipun Saxena vs Union Of
India (2018) also expressed reservations
as the next of kin may not be an
appropriate party to delegate such
authority.

Duration of Police Custody

A provision in the Sanhita that
has raised the eyebrows of critics is
the increase in the period of police
custody exceeding 15 days, as
provided in the CrPC. This may help
the police to interrogate an accused
person again if additional evidence is
found during an investigation.
However, there are two caveats to this
provision. First, there must be adequate
grounds to permit an extension.
Second, the 15 day limit can be
exceeded only after the initial 40 days
or 60 days out of a total detention of
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60 days or 90 days (depending on
whether an offence is punishable with
imprisonment of up to 10 years, or
more). The accused will still be
eligible to be released on default bail
after a total detention of 60 days or 90
days, as provided in the CrPC. Thus,
the discretion to permit additional
police custody rests with the judiciary.

The Sanhita also proposes
enlarging the scope of judicial inquiry
into suspicious deaths by including
dowry deaths, but relaxes the provision
of the mandatory recording of
statement of a woman, a male under
the age of 15 or above 60 (65 years in
the CrPC) at the place of their
residence based on their willingness. It
is hoped that this provision is not
misused by the police, especially in
crimes against women and children.

A standing order that could have
been included in the Sanhita with
respect to inquest is the videography
and photography of a post-mortem,
particularly in cases where it is a

custodial death or is a death caused in
an exchange of fire with the police or
other authorities. The Supreme Court
and the National Human Rights
Commission of India have repeatedly
asked States to comply with such
instructions. Another observation of the
Court to make a spot sketch of the
scene of crime drawn on scale by a
draftsman in order to make it
admissible in court, could also be
included in the Sanhita to improve the
quality of investigation.

Overall, some of the proposed
changes are definitely progressive in
nature, but cannot be termed as path-
breaking or radical. What must not be
forgotten is that police stations are
generally under-staffed, have poor
mobility, insufficient training infrastructure
and poor housing facilities. Police
personnel work under stressful
conditions. Therefore, the colonial
mindset will go only if police
reformation is taken up in its entirety
and not just by tweaking some
provisions of the applicable laws.

The Hindu,
9, September 2023.

vyvyvvavavevsv

159



—FCUS

A TIME TO ARTICULATE NEW
CONSTITUTIONAL IDEAS FOR INDIA

Arghya Sengupta

These Ideas have to be built not just on the existing Constitution

but also with the Gandhian ideas ignored

earlier as too radical

The Government of India is on a
mission to decolonise the country.
Edwin Lutyens and Herbert Baker’s
grand Parliament building has just
given way to Bimal Patel’s modern
reinterpretation and the name “Bharat”
is being used more frequently to
describe the country, challenging the
monopoly of “India”. So far, names
and buildings are on the chopping
block. But what about the Constitution?
Should it change? If so, in what way?
And following whose ideas?

Hind Swaraj

When we think of the Constitution
of India, our mind may naturally go
back to 1950 when it came into force.
But constitutional ideas in India
predated it. A startlingly original,
indigenous account of what the
Constitution would look like was
presented by Mahatma Gandhi in
1908. Gandhi was steadfast in his view
that without decolonising the Constitution,
we may become independent but

would not have swaraj. The English
would be driven away and India would
get itself a new democratic government,
but the nature of government itself
would not change. It would be
“English rule without the Englishman”.
“not Hindustan but Englistan”.

But what kind of constitution
would India have? For him, a swaraj
constitution ought to ideally be based
on ancient village republics and not a
large government in Delhi. The
economy would be founded on
ordinary Indians producing enough to
be self-sufficient and trading the rest at
local markets. India would be united
not because a constitution promised
rights, but because Indians themselves
considered it their duty to forge a
nation out of a people.

His ardent follower, Shriman
Narayan Agarwal was given the task of
drafting such a constitution to put
Hind Swaraj into action. But Agarwal’s
draft of the “Gandhian Constitution for
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Free India”, first published in 1946,
was less of a legal text and more a
moral code. In it, the rights to
personhood, liberty and equality would
be contingent on a duty to be faithful
to the state.

As legal provisions, these were
absurd. How would a citizen have to
demonstrate loyalty? If they failed,
could they be killed because the right
to personhood was dependent on it?
When properly thought through, the
Gandhian Constitution was a recipe for
untold oppression.

Handing it Over to Ambedkar

This is why Gandhi pragmatically
distanced himself from a constitution
that bore his name. At that time, there
was considerable momentum towards a
progressive post-war constitution based
on a big state with the authority to
ensure law and order, separation of
powers to prevent overreach and a
range of fundamental rights to capture
the global move towards universal
human rights for all. Gandhi found
such a constitution “entirely Western”
but grasped its prospect of consensus
instinctively.

He himself rang the death knell of
the Gandhian Constitution by
persuading Rajendra Prasad to appoint
B.R. Ambedkar as the Chairperson of
the Drafting Committee of the
Constitution in August 1947.

Ambedkar had a clear and well-
articulated vision of what India’s
Constitution should look like. It was
nothing like Gandhi’s.

He believed that India needed a
powerful state machinery that could
ensure law and order at the margins of
the country. Gandhi on the other hand
believed that a large state would be
too distant from the people. For
Ambedkar, the state would be duty-
bound to manage the economy and
control industries for the common
good. But for Gandhi, self-sustaining
villages based on agriculture and
cottage industry were the way forward.
Centuries of feudalism, sectarianism
and casteism would be uprooted, in
Ambedkar vision, through fundamental
rights to life, libert and equality for
every individual. Gandhi though
differently: history could not be
undone by a policy document such as
a constitution - it needed individuals to
change themselves.

Gandhi had grave disagreement
with each of Ambedkar’s visions but
realised that they enjoyed a wide
consensus across party lines. As a
result he was content in letting his
ideal constitution wait its turn.

A Constitutional Moment?

Today, we are much like India
was in 1908 when Gandhi wrote Hind
Swaraj- a nation flux- than in 1950,
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when India was a nation imbued with
new-found freedom. This is why it is a
good time not to draft a new
constitution, but to articulate a vision
of what new constitutional ideas India
needs. These ideas have to be built not
just on the existing Constitution
worked on by B.R. Ambedkar and
other members in the Constituent
Assembly but also with the Gandhian
ideas they ignored as too radical. This
is not a suggestion to be pre-modern
as many Gandhian thoughts were.

Rather, it is an invitation to ask the
fundamental question that Gandhi did
what kind of constitution can bring
good governance India? During the
frenetic years of 1947-1950, the
urgency to enact a constitution for free
India meant that this question had to
be given a go-by Seventy-five years
on, it is time to set that right. Unlike
names and buildings, constitutions do
not and should not change overnight.
But that does not mean that they
should not change at all.

The Hindu,

2, October 2023.
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ETHICS, PARLIAMENTARY CONDUCT
AND THE INDIAN MP
P.D.T. Achary

The Loik Sabita Ethics Committee’s
proceedings against the All India
Trinamool Congress Member of
Parlament (MP) from West Bengal,
Mahua Moitra, have resulted in much
public debate. A senior MP from the
Bharatiya Janata Party, Nishikant
Dubey, lodged a complaint with the
Speaker alleging that Ms. Moitra had
received money from a businessman
for putting questions up in Parliament
with a view to promoting the person’s
business interests. The Speaker is turn
referred the complaint to the Ethics
Committee for examination and a
report.

Expulsion and Instances

It must be clarified at this point
that if an MP takes money for putting
questions up in Parliament, they will
be guilty of breach of privilege and
contempt of the House. Such
complaints are invariably referred to
the Committee of Privileges for
investigation. This committee, after a
proper investigation, submits its
findings in a report along with the
recommendation for action against the
MP in question. If a case involving

illegal gratification for conducting
parliamentary work is proven, the MP
may even be expelled from the House.
There have been such instances in the
Lok Sabha where MPs were expelled
from the House on this ground.

In the first case, in 1951, H.G.
Mudgal, an MP of the Provisional
Parliament, was found guilty of
promoting the interests of a business
association in return for financial
benefits by putting questions up, and
moving amendments to a Bill which
affected the interests of that business
association. A special committee of the
House found that his conduct was
derogatory to the dignity of the House
and inconsistent with the standards
which Parliament is entitled to expect
of its members. But he resigned before
he was expelled by the House (the
action recommended was his
expulsion). In 2005, a sting operation
by a private channel showed 10
Members of the Lok Sabha accepting
money for putting questions up in
Parliament. Again, a special committee
was appointed which found them
guilty of conduct unbecoming of a
member and recommended their
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expulsion which was accepted by the
House. All the MPs were expelled.
Thus, complaints of MPs accepting
money for parliamentary work are
referred to the privileges committee or
special committees appointed by the
House for that purpose. However, Ms.
Moitra’s case has been referred to the
Ethics committee although the
allegation is about illegal gratification
for doing parliamentary work.

The Ethics Committee of the Lok
Sabha is a relatively new committee
which was set up in 2000, with a
mandate to examine every complaint
that related to the unethical conduct of
MPs referred to it and to recommend
action. It was also tasked with
formulating a code of conduct for
MPs.

What is Unethical is Undefined

An interesting aspect of this
committee is that the term ‘unethical
conduct’ has not been defined
anywhere. It is left entirely to the
committee to examine a particular act
of conduct and decide whether it is
unethical or not. A couple of cases
decided in the past certainly point to
the type of conduct which can be
called unethical. In one instance, an
MP took his close female companion
along with him on a parliamentary
tour, personating her as his wife. The

committee found the MP guilty of
unethical conduct and its
recommendation was that he was to be
suspended from 30 sittings of the
House. He was also barred from taking
any companion or his spouse on any
official tour till the end of tenure of
that Lok Sabha. Thus, the moral
vagaries of MPs definitely come under
scrutiny of the ethics committee.

But there are also other cases of
misconduct which were either examined
by the ethics committee or special
committees. For example, an MP
misused the car parking label issued by
Parliament. The case was referred to
the Ethics Committee which, after
examination of the case, closed it as
the MP owned up to his mistake and
apologised. In another case, an MP
took along a woman and a boy on a
foreign tour using the passports of his
wife and son. This was treated as a
serious case as it involved the
violation of the Passports Act. This
case was referred to a special inquiry
committee which held him guilty of
grave misconduct as well as contempt
of the committee and recommended
his expulsion. It must be noted here
that more serious cases involving
serious misconduct are dealt with by
either the Committee of Privileges or
special committees, and not by the
ethics committee.
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In Ms. Moitra’s case, if the
complaint is about her having accepted
illegal gratification, then the case
becomes a case of breach of privilege
and cannot be dealt with by the ethics
committee. Since a public servant
accepting a bribe is a criminal offence,
it is normally investigated by the
criminal investigative agencies of the
government. Parliamentary committees
do not deal with criminal investigation.
They decide on the basis of evidence
whether the conduct of the MP is a
breach of privilege or contempt of the
House and punish them accordingly.
But the punishment by the House
relates to his functioning in the House.
Otherwise, he will be liable to be
punished for the criminal offence, as in
the law. It may be remembered that the
10 MPs who were expelled from the
Lok Sabha are still facing trial under
the Prevention of Corruption Act.

A parliamentary probe is not the
same as a judicial probe. A judicial
body probes a matter as in the statutes
and Rules, and is conducted by
judicially trained persons. Parliamentary
committees consist of Members of
Parliament who are not experts. Since
Parliament has the power to scrutinise
the executive, which is accountable to
it, it possesses investigative power
also. It also has the power to punish
those including its own members in
order to protect its honour and dignity

But the methods followed by
Parliament in investigating a matter are
different from those of the judiciary.
Parliament does the investigative work
through its committees which function
under the Rules of the House. The
usual methods are examination of the
written documents placed before the
committee by the complainant and the
witnesses, oral examination of all the
relevant witnesses, deposition of
experts, if deemed necessary, sifting of
the whole volume of evidence placed
before the committee, and arriving at
findings on the basis of the evidence.
If the committee examines a complaint
against a member of the House, he can
appear before it through an advocate
and also cross-examine the complainant
and other witnesses on permission by
the chair. Findings are arrived at after
the analysis of all the evidence made
available to the committee. In the
ultimate analysis, the committee takes
a view on the basis of common sense.
The findings of the committee of
Parliament can be said to be on the
basis of preponderance of probabilities.
The rules of evidence under the
Evidence Act are not applicable to a
probe by a parliamentary committee.
The question of the relevance of the
evidence of a person or a document is
finally decided by the Speaker only,
and not according to the Evidence Act.

165



—FOCUS

Online Submission of Questions

The issue of MPs sharing their
password and login details with
another person has come into focus
now. In reality, MPs do not have the
time to sit down and write out
questions. So, they are said to be
sharing the password with personal
assistants, which can be called a
practical necessity. Moreover, the Lok
Sabha does not seem to have framed
any rules to regulate the online
submission of questions. Further, an
MP is free to engage any person to do
his parliamentary work. He also does

not have any obligation to disclose the
sources from where he gets
information to do his parliamentary
work. Article 105 of the Constitution
gives them the freedom to say
“anything” in the House. This right
should be deemed to be extended to
the tapping of any source for
information for putting questions up or
framing Bills or resolutions to be
placed in Parliament. Therefore, an
investigation into the sources of
information of an MP may not have
legal sanction. Otherwise, Parliament
has the power to discipline its
members.

The Hindu,

1, November 2023.
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A VERDICT THAT HAMPERS INTERNATIONAL

LAW OBLIGATIONS
Prabhash Ranjan

The recent judgement in the Assessing Officer Vs Nestle

Case rationalises a violation of international law

and leaves India vulnerable

One of the foremost challenges
foreign investors face in India is the
uncertainty in taxation measures.
Taxation-related improbabilities arise
not just due to the actions of the
executive but also the judiciary. This
makes doing business in India difficult
for foreign players. The Supreme Court
of India’s recent judgment in the
Assessing Officer Circle (International
Taxation) New Delhi vs M/s Nestle
SA case, which disposed of 11
petitions involving corporations such as
Nestle (a Swiss multinational company)
and Steria (a European company)
deserves to be seen in this light. The
critical question in the case was
whether the most favoured nation
(MFN) clause in tax treaties such as
the Double Taxation Avoidance
Agreements (DTAAs) that India has
signed, could be given effect in India
without notification for the same under
Section 90 of the Income-Tax Act.
This provision allows India to sign tax
treaties with other countries to avoid
an income being taxed twice.

On Most Favoured Nation Status

India’s bilateral DTAAs with the
Netherlands, France, and Switzerland -
all three countries are members of the
Organization for Economic Co-
operation and Development (OECD) -
require imposing a 10% withholding
tax (tax on dividends paid by Indian
entities of foreign companies to the
residents of Netherlands, France, and
Switzerland). These DTAAs also
contain an MFN provision. Thus, if
India extends a preferential tax
treatment to any third country “which
is a member of the OECD”, the same
treatment should be accorded to the
Netherlands, France, and Switzerland
under their respective DTAAS. India’s
DTAAs with Slovenia, Colombia, and
Lithuania have a lower withholding tax
requirement of 5%.

When India signed DTAAs with
these countries, they were not OECD
members but joined the group later.
When the matter initially came before
the Delhi High Court, it held that
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under the MFN provision, the
preferential tax in, say, the India-
Slovenia DTAA should extend to the
India- Netherlands DTAA. However,
the Supreme Court overruled this,
holding that when the India
Netherlands DTAA was signed,
Slovenia was not an ORED member.
Thus, the benefits given to Slovenia,
which became an OECD member later,
do not apply to the India-Netherlands
DTAA. This ruling will impose a tax
burden estimated to be I11,000 crore
on foreign investors. It may also lead
to opening past cases.

This reasoning is specious because
it freezes the provisions of a treaty in
time. There is nothing in the text of
the India Netherlands DTAA, for
example, to prove that the words “is a
member of the OECD” are restricted
to countries that were members on the
day the treaty was signed. It is
puzzling that the top court used
domestic interpretative techniques to
interpret a term in an international
treaty. Such an interpretation defeats
the purpose of including non-
discrimination standards such as MFN
in economic treaties. MFN in a treaty
ensures that future benefits given to a
third country by one of the treaty-
signing countries become automatically
available to its treaty partners.

Dualism Strikes Back

The Supreme Court held that to
give effect to the MFN provision in

the DTAA, notification under Section
90(1) of the Income Tax Act is
necessary and mandatory. Thus, the
Court advocated the doctrine of
dualism wherein international law is
not enforceable domestically till it is
transformed into municipal law through
enabling legislation. While it is true
that the Indian Constitution provides
for such formal dualism, the Supreme
Court has moved away from this
principle toward the monist tradition of
incorporating international law in the
domestic legal regime, even if it is not
explicitly incorporated, provided the
international law is not inconsistent
with domestic law.

This principle has been laid down
in cases such as PUCL vs India,
Vishakha vs State of Rajasthan, and
Puttaswamy vs Union of India. The
premise in these cases was the
“presumption of compatibility” or
“presumption of consistency” between
domestic and international law. This
presumption can be rebutted only if a
domestic law explicitly contravenes
international law. In other words,
wherever possible, domestic law
should be interpreted in a manner that
does not contradict India’s obligations
under international law. This approach
ensures that progressive international
law is given effect by the courts to
protect the rights of citizens and
persons even if the legislature and the
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executive have not acted to transform
it into domestic law for whatever the
reason.

Thus, international law is not just
an interpretative tool. It has essential
implications domestically. Surprisingly,
the Court did not refer to this line of
cases in its reasoning. This decision is
a setback to the progressive judicial
journey unleashed by cases such as
Vishakha to take international law
seriously. If India had issued a
notification that expressly went against
the MFN provision in some of the
DTAAs, one could have plausibly
argued that there is an inconsistency
between domestic and international
law. Thus, the former should be given
effect, not the latter. However, without
a notification under Section 90(1), the
Court should have harmoniously
interpreted India’s international law
obligations contained in the DTAA

with that of the Income Tax Act. It
should have read the DTAA provision
as part of Indian law. In any case,
issuing a notification under Section
90(1) is an executive, not a legislative
act. So, even from the principle of
dualism, the Court’s reasoning is
suspect.

The Court’s interpretation allows
the executive to undo its international
law obligations by not issuing the
relevant notifications domestically.

This not only rationalises violation
of international law but also makes
India susceptible to international claims
under other instruments of international
law such as bilateral investment
treaties.

This judgment has once again
proved the adage that the Supreme
Court is supreme because it is final,
not because it is infallible.

(Prabhash Ranjan teaches at the
Faculty of Legal Studies, South Asian
University)

The Hindu,
8, November 2023.
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REVAMPING THE CRIMINAL JUSTICE SYSTEM
TO FIT THE BILL
M.R. Madhavan

There needs to be proper parliamentary scrutiny
of the new Bills replacing the IPC, the CrPC

and the IEA to ensure a fair, just and

efficient criminal justice system

The Government has introduced
three Bills to replace the core laws,
i.e., the Indian Penal Code (IPC),
1860, the Code of Criminal Procedure
(CrPC), 1973, and the Indian Evidence
Act (IEA), 1872, which form the basis
of the criminal justice system. These
Bills are being examined by the
Parliamentary Standing Committee on
Home Affairs. (The Bharatiya Nyaya
Sanhita Bill will replace the IPC; the
Bharatiya Nagarik Suraksha Sanhita
Bill will be in place of the CrPC, and
the Bharatiya Sakshya Bill will replace
the IEA)

As these Bills replace the entire
Acts - and are not merely Amendment
Bills to fix some gaps-they provide an
opportunity for an overhaul of the laws
underlying the criminal justice system.
This raises the following questions-Do
they update the law to reflect the
concepts of modern jurisprudence?
How do these tills relate to various
special laws? Do they help unclog the
criminal justice system? Are various

definitions and provisions drafted well
without ambiguity?

Modernising The Law

There are seven issues related to
modernising jurisprudence. First,
whether these Bills exclude civil law.
Usually, criminal law deals with issues
that are seen as an offence against the
broader society or state while civil law
deals with loss to a person. However,
the CrPC includes provisions for
maintenance of wife and children after
divorce. It also allows compounding of
some offences by the affected person,
which means the accused person is
acquitted. For example, a person who
is cheatedmay decide to acquit the
accused person. The question is
whether such matters should be dealt
with under the civil code. The new
Bills retain these provisions.

Second, whether these Bills create
a reformative system rather than a
punitive system. There is a move
towards this by making community

170



—FOCUS

service as a form of punishment.
However, several minor offences (such
as keeping an unauthorised lottery
office, which carries a maximum
penalty of six months imprisonment)
are not compoundable, which means
they will go through the process of
trial and conviction.

Third, whether maintenance of
public order and the process of
criminal prosecution should be in the
same law. The CrPC has provisions
charting out the process of arrest and
trial as well items such as Section 144
that empower the district magistrate to
impose various restrictions. The new
Bill retains this structure.

Fourth, whether various directions
of the Supreme Court of India have
been codified in these proposed laws.
The Bill codifies the procedure for
mercy petitions. However, there is no
codification of various directions
related to arrests and bail.

Fifth, whether the bills try to
ensure consistency of implementation.
Typically, penalties for offences specify
a range with the judge expected to
specify the sentence within the range
based on the circumstances of each
case However, for some offences, the
range may be very wide; for example,
the punishment is upto 10 years
imprisonment if a person cohabits with
a woman whom he falsely convinces
that he is married to her. That is, the
judge may pronounce a sentence
anywhere between one day and 10

years. The new Bill retains such wide
ranges.

Sixth, whether the age provisions
have been updated for modern norms.
The IPC specifies that a child below
the age of seven years cannot be
accused of an offence. It provides such
exemption until 12 years of age, if the
child is found not to have attained the
ability to understand the nature and
consequences of his conduct. The
question 1s whether these age
thresholds should be raised.

Seventh, whether gender related
offences have been updated. The Bill
is in line with the Supreme Court
judgment which struck down the
offence of adultery, Section 377 of the
IPC, which was read down by the
Court to decriminalise same sex
intercourse between consenting adults
has been dropped; consequently, the
parts retained by that judgment
including rape of a male adult and
bestiality have also been removed, The
Justice Verma Committee, in 2013, had
recommended making marital rape an
offence this has not been done.

Overlap with Special Laws

The IPC was enacted in 1860 as
the principal Law specifying offences
and penalties. Since then, several laws
have been enacted to deal with specific
offences. However, the IPC and the fill
to replace it continue to specify some
of these offences and the applicable
penalties. This leads to duplication as
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well as inconsistency across these
laws. In some cases, the penalties are
different, also, a person may face
prosecution under different laws for the
same action.

In some cases, this has been
addressed. For example, the Legal
Metrology Act, 2009 states that
provisions of the IPC related to
weights and measures will not apply,
the Bill removes these provisions.
However, the Bill (like the IPC)
overlaps with several other Acts such
as those related to food adulteration,
sale of adulterated drop, bonded
labour, and rash driving. Abortion
continues to be an offence though it is
permitted under certain conditions
under the Medical Termination of
Pregnancy Act, 1971. The Bill
replacing CrPC retains the provision
requiring maintenance of a parent
though a special Act was passed in
2007 regarding this.

Definitions and Drafting

The Bill replacing the IPC
provides a person suffering from
mental illness as a general exception
from being an offender (this was called

unsound mind earlier). The definition
of mental illness is the same as in the
Mental Healthcare Act, 2017. That Act
aims to provide medical treatment to
persons suffering from mental illness,
and, therefore, excludes mental
retardation or incomplete development;
it also includes abuse of alcohol or
drugs. Consequently, the new Bill will
provide full exemption to someone
who 1s addicted to alcohol or drugs
but not to a person who is unable to
understand the consequences of their
actions due to mental retardation.

The three laws had a number of
illustrations from daily life to clarify
their provisions. Some of these
illustrations have become obsolete but
have still been retained. These include
people riding chariots, firing cannons
and being carried on palanquins, It
may be useful to update these
illustrations to events from modern
life.

These Bills will become the basis
of the criminal justice system.
Parliament should examine them with
great care so that they create a fair,
just and efficient criminal justice
system.

(M.R. Madhavan works with PRS
Legislative Research, New Delhi)

The Hindu
11, November 2023.
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IT’S TIME TO REVAMP THE STRUCTURE OF THE

SUPREME COURT
Kumar Karthikeya

The work of the Supreme Court could be split so that there is a

Final Court of Appeal and a permanent Constitution Bench to

ensure greater judicial stability and consistency

The Supreme Court of India has
three jurisdictions under the Constitution:
original, appellate, and advisory. The
Supreme Court serves as a Constitutional
Court as well as a Court of Appeal.
The Court sits in benches of varying
sizes, as determined by the Registry on
the directions of the Chief Justice of
India (CJI), who is the Master of the
Roster.

Constitution Benches of the
Supreme Court typically comprise five,
seven, or nine judges who deliberate
on a specific issue related to constitutional
law. Article 145(3) of the Constitution
provides for the setting up of a
Constitution Bench. It says a minimum
of five judges need to sit for deciding
a case involving a “substantial question
of law as to the interpretation of the
Constitution”, or for hearing any
reference under Article 143, which
deals with the power of the President
to consult the Court.

Typically, cases before the
Supreme- Court are heard by Division
Benches (of two judges) or full

Benches (three judges) to examine a
wide range of topics, such as film
prohibitions/restrictions or charges that
a police commissioner abused his
position. Under its very broad
jurisdiction, the Supreme Court has
entertained frivolous public interest
litigations, such as demands that
passages be deleted from the Quran or
secularism be removed from the
Preamble to the Constitution.

This is why, at present, there are
79,813 cases pending before the 34
judges of the Supreme Court. It is
therefore understandable that there has
been demand time and again for a
structural change in the top court.
Recently, CJI D.Y. Chandrachud
announced his intent to create
Constitution Benches of varied
strengths as a permanent feature of the
Court.

Discourse on a Separate Constitution
Bench

In March 1984, the Tenth Law
Commission of India proposed that the

173



—FOCUS

Supreme Court be split into two
divisions: the Constitutional Division
and the Legal Division. The proposal
stated that only issues pertaining to
constitutional law would be brought to
the proposed Constitutional Division.

Reiterating this, the Eleventh Law
Commission stated in 1988 that
dividing the Supreme Court into parts
would make justice more widely
available and would significantly
decrease the fees that litigants have to
pay. It was reported that appeals in the
top court mostly comprised matters
from High Courts that are closer to the
Supreme Court. That is, appeals from
the Punjab and Haryana High Court,
Allahabad High Court, and Delhi High
Court formed the major chunk of
matters, whereas courts far away from
the apex court had fewer appeals filed,
due to both difficulties in accessibility
and costs.

Earlier, in Bihar Legal Support
Society v. Chief Justice of India
(1986), the Supreme Court stated that
it was “desirable” to establish a
National Court of Appeal that would
be able to entertain special leave
petitions. This would allow the
Supreme Court to only entertain
constitutional and public law related
questions.

As a step towards making the
Court more accessible, the 229" Law
Commission Report (2009) recommended

four regional benches to be located in
Delhi, Chennai or Hyderabad, Kolkata,
and Mumbai to hear non-constitutional
issues. It recommended six judges
from each region at four regional
benches take up appellate responsibility,
with a Constitution Bench in New
Delhi working on a regular basis. By
dividing the heavy backlog of non-
constitutional cases among regional
benches, the Supreme Court, it said,
could “deal with constitutional issues
and other cases of national importance
on a day-to-day basis.”

During colonial times, there were
three Supreme Courts: in Bombay,
Calcutta, and Madras. The Indian High
Courts Act of 1861 replaced the
Supreme Courts with High Courts for
separate regions. The Government of
India Act, 1935, created the Federal
Court of India as an appellate body for
the Privy Council and High Courts.
India approved the Constitution in
1949. The Supreme Court, as we know
it now, was founded on January 28,
1950, under Article 124 of the
Constitution, two days after India
became an independent, democratic
republic. It came into being in Delhi as
a result of Article 130.

The first Supreme Court included
eight judges, including the CJI. As the
workload rose year after year and
arrears of cases began to accumulate.
Parliament increased the number of
judges from eight in 1950 to 11 in
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1956, 14 in 1960, 18 in 1978, 26 in
1986, 31 in 2009 and 34 in 2019.

AN Overburdened Court

Today’s Supreme Court issues
around 8-10 decisions each year
through Constitution Benches of five
or more judges. It serves primarily as
an appeals court. Only four of the
1,263 decisions issued in 2022 were
issued by a Constitution Bench. The
Supreme Court hears matters between
the Centre and the States, as well as
between two or more States; rules on
civil and criminal appeals; and
provides legal and factual advice to the
President. Any person can immediately
petition the Supreme Court if they
consider their basic rights have been
infringed.

The work of the Supreme Court
could be split so that there is a Final
Court of Appeal and a permanent
Constitution Bench. This would ensure
greater judicial stability and
consistency by explicitly distinguishing
cases filed under constitutional
authority from those filed under
appellate and review jurisdiction.

A Constitution Bench (V. Vasanth
kumar v. H.C. Bhatia) is analysing
these issues and contemplating
measures to protect a citizen’s basic
right to access the Supreme Court.
Under the guidance of the CJI, there is
an opportunity to address this structural
gap in the Supreme Court by
designating several of the court’s
appeal benches as regional benches.

(Kumar Kartikeya is a legal researcher
based in Delhi)

The Hindu
28, November 2023.

vy

175



—FCUS

ABLOW FOR THE RIGHTS OF THE LEGISLATURE,

IN LAW MAKING
P. D.T Achary

In a creative interpretation of Article 200, the Chief Justice

of India’s recent judgement has also protected

the entire constitutional system from the

depredations of Governors

In landmark judgement delivered
on November 10, 2023, in the State of
Punjab vs. Principal Secretary to the
Governor of Punjab and Another, the
Chief Justice of India (CJI), D.Y.
Chandrachud, gave a creative
interpretation to Article 200 of the
Constitution of India which relates to
the options before a Governor when a
Bill, after being passed by the State
Legislature, is presented to him for his
assent. The new interpretation relates
to the real meaning of the first proviso
to Article 200 which says that the
Governor may send the Bill back to
the Assembly with a request for re-
consideration of the Bill as a whole or
certain provisions thereof.

It further says that if the Assembly
after such re-consideration passes the
Bill with or without the amendments,
the Governor shall not withhold assent
from the Bill. There has been a
considerable amount of confusion
about the meaning of Article 200 and

this proviso. Most of the commentators
of the Constitution, like D.D Basu and
others, have held the view that the
Governor’s power to withhold assent
under this Article has a finality about
it, and once assent is withheld, the Bill
dies a natural death. They were also of
the view that the option of sending the
Bill back to the Assembly for
reconsideration under the first proviso
is discretionary and not mandatory.
Thus, there was a presumption that the
Governor’s power to withhold assent
from a Bill is absolute.

Emphatic in Saying ‘No Delay’

But the CJI by linking the
withholding of assent with the sending
of the Bill back to the Assembly for
reconsideration has virtually knocked
out the option of withholding assent.
The judgment says that if the Governor
decides to withhold assent, he has to
send it back to the Assembly
immediately for reconsideration, in
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which case he has no other option
except to give assent. Needless to say
that through his judgment, the CJI, in
a far-sighted approach, has protected
the rights of the legislature in the
matter of law making, and in fact the
entire constitutional system from the
depredations of unelected Governors.

Nevertheless, the woes of State
governments are not over yet. It has
been common practice by some
Governors not to take any decision on
the Bills sent to them for assent. They
have been sitting on Bills for two or
three years, virtually negating the
legislative exercises of the State. The
Supreme Court of India has in the
Punjab case said emphatically that
Governors cannot delay the decision
on the Bills. Thus, the decision of the
top court has brought greater clarity to
Article 200 and Governors will have to
quickly take a decision on the Bills.

On Bills for the President’s Consideration

But there is still an area which
can be exploited by the Governors to
frustrate the law-making exercise of
State governments. Reserving a Bill for
the consideration of the President is an
absolute option still available to a
Governor. The crucial question is on
what kinds of Bills a Governor can
send to the President for his
consideration. The second proviso to
Article 200 mentions one kind of Bills
which are mandatorily to be reserved

for the consideration of the President.
These are Bills which derogate from
the powers of the High Court in such
a way as to endanger the constitutionally
designed position of that court. So, the
Constitution requires the Governor to
send all such Bills for the
consideration of the President. Since
consideration by the President means
consideration by the Union
government, the officials of the Home
Ministry will in effect decide the fate
of such Bills.

The Constitution in fact does not
refer to any category of Bills apart
from the Bills mentioned above which
can be sent to the President for his
assent. Therefore, taking a surface
view, the Governor can use his
discretion to send any Bill to the
President. In fact that is precisely what
the Governor of Kerala, Arif
Mohammed Khan, did the other day.
He did not act on eight Bills that were
with him for over two years. When the
Supreme Court took up the Kerala
government’s petition challenging the
Governor’s 1naction, he gave his assent
to one Bill and sent the seven Bills to
the President for his consideration. The
Court, it is learned, is going to
examine this issue - namely, what Bills
can be reserved for the consideration
of the President. The Tamil Nadu
Governor sent 10 Bills for
reconsideration by the Assembly after
many complaints by the State
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government. The Assembly after
reconsideration sent the Bills to the
Governor without accepting any
amendments. But in a strange act the
Governor sent all those Bills to the
President for his consideration which is
patently against the Constitution.
Article 200 (First proviso) requires him
to give his assent to the Bills.

So, the question of crucial
importance in the present political
context is whether a Governor can
reserve Bills for the consideration of
the President at his discretion. The
Constitution is silent on this. It makes
only an indirect reference to the
reserving of Bills for the consideration
of the President in two places. Article
213 deals with the ordinance-making
power of Governors. Under this
provision, in certain cases, the
Governor can promulgate an ordinance
only with instruction from the
President. Under clause (b) of the
above Article, the Governor can
promulgate an ordinance only with
instructions from the President in a
case where he would have deemed it
necessary to reserve a Bill containing
the same provisions as in the
ordinance. The words “deemed it
necessary” indicate the making of
judgement by the Governor in terms of
the constitutional scheme of the power
of legislative division. In other words,
the Governor cannot act on his whims
while deeming it necessary to reserve
the Bills.

Issue of State Subject

The second place where the
Constitution makes an indirect
reference to the President’s assent to a
State Bill is in Article 254. Under
clause (2) of this Article, a State law
on an item in the Concurrent List will
prevail in that State even when it
contains a provision repugnant to the
provisions of an existing central law if
it has been reserved for the
consideration of the President and has
received his assent. This would mean
that a Bill on a Concurrent subject can
be or needs to be sent to the President
for assent only if it contains provisions
repugnant to an existing central law.
But it does not indicate that every Bill
on a concurrent subject should be sent
to the President for assent.

In fact the President has no
jurisdiction to scrutinise and give
assent to a Bill exclusively on a
subject in the State List because of the
federal scheme of legislative division.
Therefore, it would seem that if the
Governor sends a Bill on the State’s
matter to the President, it would be an
abdication of the constitutional duty of
a Governor.

So, from the above analysis, it can
be concluded that a Governor cannot
send to the President for assent Bills
which are exclusively on the State
subject. Also, he cannot send Bills on
concurrent subjects if they do not
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contain provisions repugnant to the
central law. If the Governor thinks that
a Bill contains unconstitutional
provisions, the only option for him is
to send it back to the Assembly for
reconsideration. A Governor is not

personally responsible for anything
done by the government. Further,
constitutional validity of a law is
decided by the court and neither the
Governor nor the President has any
jurisdiction over it.

(P.D.T. Achary is former Secretary
General, Lok Sabha)

The Hindu
19, December 2023.
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GOVERNOR’S ROLE UNDER SCRUTINY

V. Venkatesan

As opposition-ruled States seek effective curbs on the

arbitrary exercise of discretion by Governors, the

Supreme Court is thinking of laying down guidelines

to check misuse of Governor’s powers.

An opportunity to clarify the law
on the exercise of discretion by
Governors in the Indian federal
structure is unfolding before the
Supreme Court. A three-judge bench of
Chief Justice of India D.Y. Chandrachud
and Justices J.B. Pardiwala and Manoj
Misra, acting on petitions moved by
Punjab, West Bengal, Telangana, Kerala,
and Tamil Nadu, all opposition- ruled
States, passed a slew of orders
requesting the Governors of these
States to either reply to the grievances
the popularly elected governments had
against them or settle their differences
with the Chief Ministers amicably.

The bench’s judgment in State of
Punjab vs Principal Secretary to the
Governor of Punjab, pronounced on
November 10, set the pace for the
hearing of petitions by other States
against their Governors. The Punjab
government was aggrieved that Governor
Banwarilal Purohit neither assented to
nor returned four Bills passed by the

Assembly. The government also accused
the Governor of not furnishing a
recommendation for the introduction of
certain Money Bills in the Assembly.

The bench held that in a
parliamentary democracy, real power
rested with the elected representatives
of the people and the Governor, as an
appointee of the President, is only the
titular head of State. It clarified further
that the Governor acts on the aid and
advice of the Council of Ministers,
except in those areas where the
Constitution has entrusted the exercise
of discretionary power to the Governor.

Examining Article 200 of the
Constitution that deals with the
Governor’s power to give or withhold
assent to a Bill, the bench held that the
term “shall declare” used in this
provision implied that the Governor is
required to declare the exercise of his
powers.

The bench noted that the first
proviso to Article 200 stipulated that
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the Governor may “as soon as possible ”
return a Bill (which is not a Money
Bill) for reconsideration by the
Assembly in light of the amendments
suggested in a message. The
expression “as soon as possible ” the
bench emphasised, conveyed a
constitutional imperative of expedition.

More significantly, the bench
underlined the Governor was not at
liberty to keep that a bill pending
indefinitely. Such a course of action,
the bench cautioned, would be contrary
to the fundamental principles of a
constitutional democracy based on a
parliamentary pattern of governance.

The bench indicted the Punjab
Governor for his action in casting
doubt on the validity of the Assembly
session, saying it was replete with
grave perils to democracy.

IN THE CASE OF PUNJAB, the Supreme
Court felt the need to pronounce a
detailed verdict, as its brief order in
April in the case of Telangana, failed
to convince the Governors of other
opposition-ruled States that an
inordinate delay in clearing Bills
passed by the Assembly was not
permissible under the Constitution. The
bench of the Chief Justice Chandrachud
and Justice PS. Narasimha, while
clarifying the law on April 24, disposed
of the Telangana government’s petition

in view of the fact that Governor
Tamilisai Soundararajan had taken
action on the 10 Bills pending with her.

In the Punjab case, the three-judge
bench referred to the concluding part
of the first proviso, which stipulates
that if the Bill is passed again by the
legislature either with or without
amendments, the Governor shall not
withhold assent there from upon
presentation.

The bench held that it was legally
permissible for the Speaker to
reconvene the Assembly-which has not
been prorogued but only adjourned-as
he had exclusive jurisdiction over
regulating the procedure of the House.
The bench underlined the need for
constitutional functionaries to avoid
imbroglio by statesmanship and
collaboration.

The same three judge bench
expressed its surprise when the Kerala
government and the Tamil Nadu
government arraigned their respective
Governors for inaction on long
pending Bills, asking the reasons for
the inordinate delay and directing the
Governors to read the November 10
judgment in the Punjab case to
understand the legal position on the
exercise of their discretion.

On November 13, Tamil Nadu
Governor R.N. Ravi conveyed his
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decision to withhold assent to as many
as 10 Bills passed by the Assembly. Of
these, eight were passed after the
Dravida Munnetra Kazhagam (DMK)
government came to power in 2021.

Most of these Bills relate to
proposals to amend the statutes of
universities to enable the Chief
Minister to take over the role of
Chancellor, replacing the Governor.

Although Ravi did not return the
Bills for re-consideration by the
Assembly, the latter on November 18
readopted the Bills under Rule 143 of
the Assembly Rules, making it
mandatory for him to give his assent
to the Bills. However, Ravi contested
the legal position before the Supreme
Court, arguing through the Attorney
General (AG) for India, R.
Venkataramani, that he had the power
to refer the readopted Bills to the
President by treating them as fresh
Bills as the Assembly, he claimed,
could not reconsider the Bills that he
did not return, but withheld.

The bench asked the AG why the
Governor had not referred the same
Bills to the President on November 13
after withholding his assent. As the
next hearing of the case is listed on
December 11, the bench advised the
Governor to invite Chief Minister
M.K. Stalin and have a discussion on

the Bills. Nudged by Tamil Nadu’s
senior counsel Abhishek Manu
Singhvi, the bench asked the AG to
tell the Union government not to
process the Bills referred by the
Governor in the mean time. The
President, while taking a decision on
the Bills referred by the Governor, is
guided by the aid and advice of the
Union Council of Ministers.

On November 29, former AG and
Kerala government’s senior counsel
K.K. Venugopal sought a set of
guidelines from the court on the
Governor’s powers and duties under
Article 200, although he conceded that
the November 10 judgment was
comprehensive enough to bind the
Kerala Governor to give his assent to
the pending Bills.

The Kerala Governor had referred
seven of the eight Bills pending for his
assent to the President on November
28 and gave his assent to one Bill,
namely, the Kerala Public Health Bill,
2022. The bench allowed the Kerala
government to amend its petition and
challenge the Governor referring the
seven Bills to the President after the
previous hearing.

The bench’s resolve to examine
the contours of the Governor’s
accountability to the Constitution in
the Kerala case clearly holds promise
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for a robust enunciation of law on the
subject, leaving little room for doubts
and misgivings.

IN THE WEST BENGAL CASE, the
government filed a petition in the
Supreme Court against Governor C.V.
Ananda Bose over the interim Vice
Chancellor appointments at State-run
universities. On December 1, a bench
of Justices Surya Kant and Dipankar
Datta asked the AG to organise a joint
meeting with all stakeholders to break
the impasse.

The Calcutta High Court had
upheld the interim Vice Chancellor
appointments made by the Governor in
his capacity as Chancellor in 13 State-
run universities. The State government
appealed against it in the Supreme
Court.

The West Bengal Assembly had
passed the West Bengal University
Laws (Amendment) Bill 2023, to make
the Chief Minister the Chancellor of
State-run universities, replacing the
Governor and to reconstitute the search
committers select Vice Chancellors. As
in the Tamil Nadu case, the West
Bengal Governor had with held his
assent to the first Bill passed by the
Assembly last year. As the Assembly
has now readopted this Bill, the
Governor’s mandatory assent is
awaited under the Constitution.

Meanwhile, a recent Supreme
Court judgement in the case of the
reappointment of Kerala’s Kannur
University Vice Chancellor has come
to the aid of the West Bengal
Governor. The Supreme Court’s three-
judge bench, presided by Chief Justice
D.Y. Chandrachud, quashed the
reappointment of Gopinath Ravindran
as the Vice-Chancellor and held that
the Governor, by virtue of his office as
the ex-officio Chancellor, is not bound
to act on the aid and advice of the
Council of Ministers.

Governor Bose had contended that
he could not give extension to Vice
Chancellors as suggested by the State
government because he found then
ineligible.

However, with the Supreme Court
nudging the stakeholders in West
Bengal to have a dialogue to end the
impasse, Chief Minister Mamata
Banerjee called on Bose to discuss the
issue and expressed her satisfaction
about the outcome.

All eyes are now on the Tamil
Nadu RajBhavan, even as the Supreme
Court is set to hear Ravi’s decision to
refer to the President the Bills repassed
by the Assembly. If Ravi and Stalin
too sort out their differences across the
table, it will be a triumph for the
Supreme Court-initiated mediation.
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On the larger question of the laydown detailed guidelines in order to
Governor’s assent to Bills passed by avoid obfuscation by obstinate
the Assembly, it appears that the Governors.

Supreme Court may well have to (V. Venkatesan is an independent legal

journalist based in New Delhi.
Formerly Senior Associate Editor with
Frontline, he continues to report and
comment on legal issues for various
news portals)

Frontline,

29, December 2023.
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JOINT PARLIAMENTARY COMMITTEE SUBMITS
REPORT ON THE FOREST BILL, 2023

Tanvi Vipra

The
Amendment Bill, 2023 was passed by
Lok Sabha on July 26, 2023. The
1980
requires central government permission

Forest (Conservation)

Forest (Conservation) Act,

for using forest land for non-forest
purposes. The Bill defines forest land,
and exempts certain categories of land
from the purview of the Act.
Exemptions include land up to 10
hectares for constructing security
related infrastructure. The Bill also
permits running zoos, safaris, and eco-
tourism facilities inside forests.

The Joint Committee on the Bill
(Chair: Mr.
presented its report in Parliament on
July 20. 2023. The Committee endorsed
all the amendments under the Bill. Five

Rajendra Agarwal)

members of the Committee submitted
dissent notes highlighting biodiversity
loss. Key highlights of the Bill and
recommendations of Committee are:

Land Under the Purview of the Act:

As per the Bill, the Act will apply
to two types of land: (i) land notified
as a forest under any law, or (ii) land

recorded as a forest as on or after
October 25, 1980 in a government
record. The Committee noted that the
Supreme Court (1996) held that the
Act applies to any area recorded as a
forest in government records. This
would include land recorded as forests
before October 25, 1980.

According to a dissent note, large
tracts of forest land were transferred to
the forest department in the 1950s-70s
(abolishment of zamindari). These were
not notified as forests under any law,
and are biodiversity hotspots that are
currently protected under the Act. It
noted that excluding such forest land
would dilute the Supreme Court’s
judgement. The Ministry of Environment,
Forest and Climate Change clarified
that the second applicability condition
in the Bill includes all such lands
recorded as forests before October 25,
1980.

Lands Exempted:

Exempted categories of land
includes forest land within 100 km
along international borders, LoC, or
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LAC for linear projects of strategic with endemic biodiversity. It noted that
national importance or security. such blanket exemptions will impact
A dissent note highlighted that the Bill biodiversity and the infrastructure itself
exempts Himalayan and north eastern due to resulting extreme weather
forests from the Act, which are rich events.

Bill passed on July 26, 2023.

PRS Legislative Research,
July 2023.
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THE BIOLOGICAL DIVERSITY (AMENDMENT)

BILL 2021 PASSED BY LOK SABHA
Saket Surya

The Biological Diversity (Amendment)
Bill, 2021 was passed by Lok Sabha.
The Bill was introduced in December
2021. It amends the Biological
Diversity Act, 2002. The Act provides
for the conservation of biological
resources, and benefit sharing with
local communities upon access to
biological resources and associated
knowledge. The Act sets up the
National Biodiversity Authority (NBA)
and State Biodiversity Board (SBB) for
regulation.

Exemption from Prior Intimation to
SBB:

Under the Act, domestic entities
must intimate SBB before obtaining
biological resources occurring in India
for commercial utilisation. Certain
activities are exempt from this
requirement: (i) use by local people
and communities including growers
and cultivators, and (ii) vaids and
hakims practising indigenous medicine.
The Bill adds that access to knowledge
associated with biological resources for
commercial utilisation will also require
prior intimation. It also exempts the

following from the prior intimation
requirement: (i) access to codified
traditional knowledge, (ii) use of
cultivated medicinal plants and their
products, and (ii1) use by AYUSH
practitioners for sustenance and
livelihood.

Benefit Sharing:

The Act makes benefit-sharing
provisions applicable to research
activities, commercial utilisation, as
well as bio-survey and bio-utilisation
for certain entities.The Bill removes its
applicability from research, bio-survey
and bio-utilisation. Benefit sharing
refers to requiring sharing of monetary
and non-monetary benefits with benefit
claimers and local people. Benefit
claimers are conservers of biodiversity,
or creators or holders of associated
knowledge.

Decriminalisation of Offences:

Under the Act, offences include
failing to take approval or providing
prior intimation for various activities.
These offences are punishable with
imprisonment of up to five years, or a
fine, or both. The Bill decriminalises
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the offences and make offences Bill introduced on 16 Dec 2021,
punishable with a penalty between one passed by Lok Sabha on 25 July 2023
lakh rupees and Rs.50 lakh. and Rajya Sabha on 1 Aug 2023.

PRS Legislative Research,
July 2023.
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LOK SABHA PASSES JAN VISHWAS (AMENDMENT

OF PROVISIONS) BILL, 2022
Tushar Chakrabarty

The Jan Vishwas (Amendment of
Provisions) Bill, 2022 was passed by
Lok Sabha. The Bill aims to improve
ease of doing business by decriminalising
and removing imprisonment as a
punishment from various laws. The
Joint Committee (Chair: Mr. P.P.
Chaudhary) setup to scrutinise the Bill
submitted its report on March 17,
2023. The Bill as reported by the Joint
Committee was passed by Lok Sabha.
All the recommendations by the
Committee were accepted. Key features
include :

Amendments to Punishments:

The Bill reduces fines and
penalties for various contraventions
and offences under the principal Acts.
It also converts some fines to penalties,
which need not be imposed through
the judicial process. For some provisions,
the Committee recommended amendments
to the severity of penalties. For example,
under the Pharmacy Act, 1948, the
Committee recommended increasing
the penalty for falsely pretending to be
in a state register of pharmacists. This
offence is currently punishable with a
fine of up to five hundred rupees for
the first offence. Under the Bill, a first
offence would be punishable by a

penalty of up Rs 50,000. The
committee recommended enhancing
this penalty to one lakh rupees. Other
offences have been made
compoundable, such as trespassing of

cattle under the Indian Forest Act,
1927.

Adjudication of Penalties:

The Bill provides for the central
government to appoint adjudicating
officers to (i) conduct inquiries into
contraventions, (ii) summon individuals
for evidence, and (iii) decide and
impose penalties. The Bill removes
imprisonment as a punishment from
some laws, but does not introduce
adjudicating authorities for them. The
Committee recommended amendments
that do so. This may be an existing
official or body, such as the Reserve
Bank of India, for contraventions under
the Government Securities Act, 2006.
For other laws, the Committee
recommended that an officer of a
given rank may be notified as the
Adjudicating Officer. For example, the
Committee recommended that the
District Magistrate be the designated
Adjudicating Officer under the Boilers
Act, 1923. In addition, the Committee
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recommended amendments which
allow the central government to
appoint an appellate authority for
decisions of the adjudicating officer.
For some laws, the recommended
amendments specify that appellate
authorities must be of at least one
rank above an adjudicating officer.
Laws for which the Committee has

recommended such amendments
include: (i) the Boilers Act, 1923,
(i1) the Rubber Act, 1947, and (iii)
the Pharmacy Act, 1948.

The Bill was introduced on 22
Dec 2022, Passed by Lok Sabha on
27 July 2023 and by Rajya Sabha
on 2 August 2023.

PRS Legislative Research,
July 2023.
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BILL TO AMEND THE REGISTRATION OF BIRTHS AND
DEATHS ACT, 1969, INTRODUCED

Alaya Purewal

The Registration of Births and
Deaths (Amendment) Bill, 2023, was
introduced in Lok Sabha. It amends
the Registration of Births and Deaths
Act, 1969. The Act provides for the
regulation of registration of births and
deaths. Key features of the Bill
include:

Database of Births and Deaths:

The Act provides for the
appointment of a Registrar-General.
India who may issue general directions
for registration of births and deaths.
The Bill adds that the Registrar
General will maintain a national
database of registered births and
deaths. Chief Registrars (appointed by
states) and Registrars (appointed by
states for each local area jurisdiction)
will be obligated to share data of
registered births and deaths to the
national database. The Chief Registrar
shall maintain a similar database at the
state level.

Aadhaar Details of Parents and
Informants Required:

The Act requires certain persons
to report births and deaths to the

Registrar. For example, the medical
officer in charge of a hospital where a
baby is born must report the birth. The
Bill adds that, in cases of births, the
specified persons shall also provide the
Aadhaar number of the parents and the
informant, if available. This provision
also applies to: (i) jailor in case of
births in a jail, and (i1) manager of a
hotel or lodge in case of births in such
a place. Further, it expands the list of
specified persons to include: (i)
adoptive parents for non-institutional
adoption, (i1) biological parent for
births through surrogacy, and (iii) the
parent in case of birth of a child to a
single parent or unwed mother.

Connecting Database:

The Bill states that the national
database may be made available to
other preparing or
maintaining other databases. Such
databases include: (i) population
register, (i1) electoral rolls, (ii1) ration
card, and (iv) any other national
databases as notified. The use of the
national database must be approved by
the central government. Similarly, the

authorities
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state database may be made available Bill introduced on 26 July, 2023
to authorities dealing with other state and passed on 1 August 2023 by Lok
databases, subject to state government’s Ssbha and on 7 August 2023 by Rajya
approval. Sabha.

PRS Legislative Research,
July 2023.
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THE GNCT OF DELHI (AMENDMENT) BILL, 2023,
PASSED BY PARLIAMENT

Alaya Purewal

The Government of National
Capital Territory of Delhi (Amendment)
Bill, 2023, was introduced in Lok
Sabha on August 1, 2023. It was
passed by Parliament on August 7,
2023. It amends the Government of
National Capital Territory of Delhi Act,
1991. The Bill replaces the
Government of National Capital
Territory of Delhi (Amendment)
Ordinance, 2023 which was promulgated
on May 19, 2023. The Bill will
retrospectively apply from May 19,
2023. Key Features Include:

National Capital Civil Services
Authority:

The Bill establishes the National
Capital Civil Service Authority to
recommend to the Lieutenant Governor
(LG) of Delhi: (i) transfers and
postings, (ii) matters related to
vigilance, (ii1) disciplinary proceedings,
and (iv) prosecution sanctions of
Group A officers of All India Services
(except Indian Police Service), and
officers serving the Delhi government.
Officers serving in connection with the
subjects of police, public order, and

not come under the
Authority’s purview.

land will

The Authority will consist of the
Delhi Chief Minister of Delhi,
Principal Home Secretary and Chief
Secretary of the Delhi. All decisions of
the Authority will be based on a
majority of votes of the members
present and voting. The quorum for a
meeting will be two members.

Powers of the Lieutenant Governor
(LG):

Under the Act, matters where the
LG shall act on his discretion are: (i)
the legislative
competence of the Delhi legislature but
which have been delegated to the L.G.
or (ii) matters where he is required by
a law to act in his discretion or
exercise any judicial or quasi-judicial
functions. The Bill specifies that in
these matters, the L.G. will act in his
It expands the
discretionary role of the L.G. by giving
him powers to approve the
recommendations of the Authority, or
return them for reconsideration. The

matters outside

sole discretion.
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L.G’s decision will be final in the case Delhi government on certain matters.
of a difference of opinion between him These matters include summoning and
and the Authority. It also provides the proroguing the Delhi Legislative
L.G. with the authority to over ride the = Assembly.

PRS Legislative Research,
August 2023.
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BILL TO REPLACE THE IPC INTRODUCED IN LOK
SABHA: REFERRED TO STANDING COMMITTEE

Tanvi Vipra

The Bharatiya Nyaya Sanhita,
2023 was introduced in Lok Sabha.
The Bill repeals the Indian Penal
Code, 1860 (IPC) and has been
referred to the Standing Committee on
Home Affairs. The IPC is the principal
law on criminal offences. The Bill
retains several parts of the IPC. Certain
offences under the IPC that Courts
have struck or read down have been
omitted. These include offences of
adultery and same- sex intercourse.
Key Changes Proposed in the Bill are:

Terrorism and Organised Crime to
be Offences:

The Bill defines terrorism as an
act that intends to threaten the unity,
integrity, and security of the country to
intimidate the general public. Terrorist
acts include using firearms, bombs, or
hazardous substances to cause death,
or spread fear.

Organised crime is defined as a
continuing unlawful activity, carried
out by use of violence or intimidation,
to obtain material or financial benefit.
The unlawful activity may include
kidnapping, contract killing, financial

scams, and cybercrime. These could be
carried out by individuals singly or
jointly, as members of or on behalf of
a crime syndicate. The maximum
penalty for terrorism and organised
crime includes death, or life
imprisonment if the offence has
resulted in death of any person.

Sedition: The Bill removes the offence
of sedition, which was punishable with
imprisonment between three years and
life. It instead penalises: (1) exciting or
attempting to excite secession, or
subversive activities, or armed
rebellion. (ii) encouraging feelings of
separatist activities, or (iii) endangering
sovereignty or unity and integrity of
India. These may involve electronic
communication, or use of financial
means. This will be punishable with
imprisonment of up to seven years or
life, and will attract a fine.

Murder by a Group on Certain
Grounds:

The Bill specifies a separate
penalty for murder committed by five
or more people on specified grounds.
These include race, caste, sex, place of
birth, language, or personal belief.
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Penalty for each offender includes gang rape of women below 12 years of
imprisonment between seven years and age. The Bill extends the death penalty
life, or death. for gang rape of women below 18

Death Penalty For Gang Rape of Y%

Minor: Introduced on 11 Aug 2023, and

The IPC allows death penalty for then withdrawn on 12 December 2023.

PRS Legislative Research,
August 2023.
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BILL REPLACING THE CODE OF CRIMINAL
PROCEDURE INTRODUCED IN LOK SABHA

Tushar Chakrabarty

The Bharatiya Nagarik suraksha
sanhita 2023 was introduced in Lok
Sabha. It repeals the Code of Criminal
Procedure, 1973. The Bill was
subsequently referred to the Standing
Committee on Home Affairs. The
Code provides for the procedure for
arrest prosecution, and bail for offences
under various Acts including the Indian
Penal Code, 1860. The Bill retains
most of the provisions of the Code.
Key changes proposed under the Bill
include:

Detention of Under Trials:

Under the Code, if an accused has
spent half of the maximum period of
imprisonment for an offence under
detention during investigation or trial,
he must be released on his personal
bond. This does not apply to offences
which are punishable by death. The
Bill adds that this provision will also
not apply to: (i) offences punishable by
life imprisonment, and (ii) persons
against whom proceedings are pending
in more than one offence. It further
adds that first- time offenders will be
released on bail if they have completed
detention for one-third of the

maximum imprisonment which can be
imposed for the offence. The
superintendent of the jail where the
accused is detained must make the
application seeking the release of such
under trials on bail.

Signatures and Finger Impressions:

The Code empowers a Metropolitan/
Judicial Magistrate to order any person
to provide specimen signatures or
handwriting. Such an order can be
given for any investigation or
proceeding under the Code. However,
such specimen cannot be collected
from a person who has not been
arrested under the investigation. The
Bill expands this to include finger
impressions and voice samples. These
samples may also be taken from a
person who has not been arrested.

Forensic Investigation:

The Bill mandates forensic
investigation for offences punishable
with at least seven years of
imprisonment. In such cases, forensic
experts will visit crime scenes to
collect forensic evidence and record
the process on a mobile phone or any
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other electronic device. If a state does The Bill was Introduced on 11
not have forensics facility, it shall August 2023 and then withdrawn on
utilise such facility in another state. 12 December 2023.

PRS Legislative Research,
August 2023.
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BILL REPLACING THE INDIAN EVIDENCE ACT

INTRODUCED IN THE LOK SABHA
Ruvik Upadhyaya

The Bhartiya Sakshya Bill 2023
was introduced in Lok Sabha. It
repeals the India Evidence Act, 1872.
The Act provides rules for the
admissibility of evidence in legal
proceedings. The Bill retains several
parts of the Act and widens the ambity
of electronic records admissible as
evidence. Key changes proposed in the
Bill include:

¢ Admissibility of electronic or
digital records as evidence:

The Act provides for two kinds of
evidence- documentary and oral
evidence. Documentary evidence
includes information in electronic
records that have been printed or
stored in optical or magnetic media
produced by a computer. Such
information may have been stored or
processed by a combination of

computers or different computers. The
Bill provides that electronic or digital
records will have the same legal effect
as paper records. It expands electronic
records to include information stored
in semiconductor memoryor any
communication devices (smartphones,
laptops). This will also include records
on emails, server logs, smartphones,
locational evidence and voice mails.

e Oral evidence:

Under the Act, oral evidence includes
statements made before Courts by
witnesses in relation to a fact under
inquiry. The Bill allows oral evidence to
be given electronically. This would
permit witnesses, accused persons, and
victims to testify through electronic
means.

The bill was withdrawn by Loksabha
on 12 December 2023.,

PRS Legislative Research,
August 2023.
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SUPREME COURT PERMITS USE OF DONOR
GAMETES FOR SURROGACY
Rutvik Upadhyaya

In an order, the Supreme Court
permitted the use of donor gametes for
surrogacy. It read down the Surrogacy
(Regulation) Amendment Rules, 2023,
that prohibited the use of donor
gametes for an intending couple. An
intending couple is one that has a
medical condition that necessitates
surrogacy.

Gametes are reproductive cells.
Male gametes are sperm, whereas
female gametes are eggs or oocytes. In
India, surrogacy is regulated under the
Surrogacy (Regulation) Act, 2021 and
the Surrogacy (Regulation) Rules,
2022. The Act defines surrogacy as a
practice where a woman gives birth to
a child for an intending couple or
woman, and agrees to hand the child
over to them after the birth.

The Rules state that a woman
may choose surrogacy if she is faced
with medical conditions such as a
missing or abnormal uterus. The
Court observed that such situations
could also include the inability to
produce her own eggs. It held the
2023 amendment to be in contradiction
to this provision. It further held that
restrictions on surrogacy cannot
contradict the right of a woman to
avail surrogacy in aforesaid
circumstances.

The Act necessitates a child born
out of surrogacy to be genetically
related to the intending couple. The
Court held genetic linkage with the
father to be sufficient in cases where
surrogacy medically requires donor

eggs.

PRS Legislative Research,
October 2023.
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GUIDELINES FOR EQUITABLE AND INCLUSIVE
EDUCATION, RELEASED
Rutvic Upadhyaya

The Ministry of Education
released the ‘Guidelines and
Implementation Framework for
Equitable and Inclusive Education.
These Guidelines are based on
recommendations of the National
Education Policy (NEP), 2020. Under
the NEP, recommendations for
achieving equitable and inclusive
education include: (i) ensuring
universal access to early childhood
care and education. (i1) improving
children’s health and nutrition through
community involvement in the
schooling system, and (ii1) curtailing
dropout rates by offering open and
distance learning programmes. The
Guidelines are aimed at private
schools, home based education, open
system of schooling and alternative
forms of schooling. Key recommendations
include:

e Early Childhood Care and
Education (ECCE):

The NEP outlines that ECCE will be
delivered through anganwadis, pre-
schools, and the first and second
grades of primary school. The
Guidelines recommend: (i) early
identification and intervention for

children with disabilities, (ii) imparting
foundational literacy and numeracy
through local languages, signs, play-
based activities, and (ii1) introducing
ECCE programmes in alternative forms
of schooling, especially in tribal areas.
To implements these recommendations,
the Guidelines suggest sensitising and
training teachers and anganwadi
workers through certified ECCE
courses.

¢ Creating inclusive schools:

Schools are recommended to ensure the
inclusion of all children by: (i) making
the curriculum flexible and socially
accommodative, (i1) using oral,
auditory and tactile aids in teaching,
(ii1) not rejecting children due to lack
of resources, and (iv) providing access
to speech therapists and psychologists
in school. To implement this, the
guidelines recommend setting up
Equitable and Inclusive Education
Cells 1n districts, blocks, school
clusters and schools. The Cell will be
responsible for: (i) supporting schools
with financial resources and (ii)
monitoring activities according to the
guidelines.
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¢ Home-based education: (i) conducting audits of such students by
a teacher, (ii1) equipping the home

The guidelines recommend: (i) creating
learning space with infrastructure for

a record of students opting for home-
based education at the district level, children with disabilities.

PRS Legislative Research,
October 2023.
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STANDING COMMITTEE SUBMITS REPORT ON THE
BILLS SEEKING TO REPLACE THREE CRIMINAL LAWS

Alaya Purewal

The Standing Committee on
Home Affairs (Chair Mr. Brij Lal)
submitted its report on the Bharatiya
Nyaya Sanhita, 2023 (BNS), the
Bharatiya Nagarik Suraksha Sanhita,
2023 (BNSS) and the Bharatiya
Sakshya Bill, 2023 (BSB). The BNS
replaces the Indian Penal Code, 1860
(IPC), which is the principal law on
criminal offences. The BNSS replaces
the Code of Criminal Procedure, 1973
(CrPC), which is the principal law on
criminal procedure. The BSB replaces
the Indian Evidence Act, 1872 (IEA),
which governs the admissibility of
evidence in courts. All three Bills
largely retain the provisions of the Acts
they seek to repeal. The Bills were
referred to the Standing Committee on
Home Affairs on August 11, 2023. The
Committee has recommended changes
to certain provisions of the three Bills.
Eight members of the Committee
submitted dissent notes. Key
recommandations of the Committee
includes:

Bharatiya Nyaya Sanhita,, 2023

¢ Offences removed by the BNS: The
BNS removes offences related to

adultery and same- sexual activities
(Section 377 of the IPC). The
Committee noted that in 2018, the
Supreme Court had struck down the
provision on adultery in the IPC. The
Court had held that the provision was
archaic, arbitrary, and paternalistic as it
infringed upon a woman’s autonomy,
dignity, and privacy Acknowledging the
sanctity of marriage in India society,
the Committee recommended retaining
section on adultery and applying it to
all genders.It recommended retaining
Section 377 to ensure that non-
consensual sexual offences against
men, trans genders, and acts of
bestiality are penalised.

¢ Mental illness: Under the IPC, any
act performed by a person of unsound
mind cannot constitute an offence. The
BNS retains this provision, but
replaces the term ‘unsound mind’ with
‘mental illness’. The Committee noted
that the definition of mental illness is
wider compared to unsound mind, as it
includes conditions such as mood
swings or voluntary intoxication. It
recommended reverting to the term
‘unsound mind’ instead of ‘mental
illness’.
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® Organised crime: The BNS defines
organised crime as a continuing
unlawful activity. It is carried out by
three or more persons acting alone or
jointly as members or on behalf of a
crime syndicate. Attempting or
committing organised crime will be
punishable by death or life
imprisonment and a fine of at least Rs
10 lakh, if it causes death. The
Committee opined that there was no
distinction between committing an
offence and attempting to commit it. It
recommended separating the two for
clarity and proposed replacing ‘group
of three or more persons’ with ‘two or
more persons’ to widen its scope.

Bharatiya Nagarik Suraksha Sanhita,
2023

e Power to investigate cognisable
cases: Under the BNSS, any officer in
charge of a police station may
investigate any cognisable case within
its jurisdiction without a Magistrate’s
order. However, for grave offences, the
Superintendent of Police (SP) or
Deputy Superintendent of Police will
be required to investigate the offence.
Recognising that the SP is in charge of
the district and has a supervisory role,
the Committee recommended that
subordinate officers should handle such
investigations.

¢ Undertrial prisoners: Under the
CrPC, if an undertrial has spent half of

the maximum period of imprisonment
for an offence in detention, he must be
released on a personal bond. This does
not apply to offences which are
punishable by death. BNSS adds that
this provision will also not apply to:
(i) offences punishable by life
imprisonment. and (ii) persons who
have proceedings pending in more than
one offence. The Committee suggested
that bail be granted to undertrials who
have served the maximum sentence for
the most serious offence they were
charged with. This will not apply if
there are consecutive sentences for
multiple offences.

¢ Police custody: Under the CrPC, a
Judicial Magistrate may authorise the
detention of an accused person for up
to 15 days. BNSS adds that the 15-day
detention period may be carried out in
parts during the initial 40, 60, or 90
days. The Committee noted that this
clause could be susceptible to misuse
by authorities, as it does not clarify
why the custody was not taken in the
first 15 days. It recommended clarifying
the clause.

Bharatiya Sakshya Bill, 2023

¢ Tampering of electronic evidence:
Under the IEA, electronic records are
admissible as secondary evidence.
Under the BSB, electronic records are
classified as primary evidence. Primary
evidence includes the original document
and its parts. Secondary evidence
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contains documents that can prove the
contents of the original. The Committee
noted that it is essential to safeguard
the authenticity and integrity of
electronic and digital records as they
are prone to tampering. It
recommended mandating that all
electronic and digital records collected
as evidence must be securely handled
and processed through a proper chain
of custody. The Committee has also
suggested similar amendments
concerning the audio-video recording
of evidence in the Bharatiya Nagarik
Suraksha Sanhita, which will replace
the Code of Criminal Procedure, 1973.

e Admissibility of electronic
evidence: As per the IEA, the
admissibility of electronic evidence
must be authenticated by a certificate.
The Committee noted that the BSB
specifies that electronic records must
be proved-by primary evidence, which
would not require a certificate.
However, the BSB also retains the
section from the IEA on the
admissibility of electronic records,
which requires authentication through a
certificate. The Committee recommended
proving the admissibility of electronic
records through the current certificate
authentication.

PRS Legislative Research,
November 2023.
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PARLIAMENT PASSESS BILLS TO REPLACE

THREE CRIMINAL LAWS
Rutvic Upadhyaya

The Bharatiya Nyaya Sanhita,
2023 (BNS), The Bharatiya Nagrik
Suraksha Sanhita, 2023 (BNSS) and
the Bharatiya Sakshya Adhiniyam
(BSA), 2023 were passed by
Parliament.The BNS replaces the
Indian Penal Code, 1860 (IPC). The
BNSS replaces the Code of Criminal
Procedure, 1973 (CrPC), and the BSA
replaces the Indian Evidence Act, 1872
(IEA). Three Bills were introduced in
Lok Sabha in August and examined by
the Standing Committee on Home
Affairs. They were later withdrawn and
replaced with new Bills, which
incorporate most recommendations
made by the Standing Committee.
Key changes from the earlier laws
include:

Bharatiya Nyaya Sanhita, 2023

¢ Terrorism: The BNS adds terrorism
as an offence. It defines terrorism as
an act that intends to: (i) threaten the
unity, integrity, and security of the
country, or (ii) likely to strike terror
amongst the general public.

¢ Organised Crime: The BNS adds
organised crime as an offence. This
includes offences such as kidnapping,
extortion, contract killing, land
grabbing, financial scams and

cybercrime carried out on behalf of a
crime syndicate.

e Offences by a group on grounds of
identity: The new offences include
murder and causing grievous hurt by a
group of five or more people on
grounds of certain identity markers as
an offence. These markers include
race, caste or community, sex, place of
birth, language, personal belief, or any
other grounds. These offences carry the
same penalty as murder and causing
grievous hurt.

e Sedition: The BNS removes the
offence of sedition. It instead penalises
the following: (i) exciting or attempting
to excite secession, armed rebellion, or
subversive activities, (i1) encouraging
feelings of separatist activities, or (iii)
endangering the sovereignty or unity
and integrity of India. These offences
may involve exchange of words or
signs, electronic communication, or use
of financial means.

Bharatiya Nagrik Suraksha Sanhita,
2023

e Power to use handcuffs: The BNSS
provides for the use of handcuffs
during arrest. It provides that handcuffs
may only be used to arrest: (i) a
habitual or repeat offender who has
escaped custody, or (ii) a person who
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has committed offences such as rape,
acid attack, organized crime, acts
endangering sovereignty, unity and
integrity of India.

¢ Successors deposing for transferred
or retired officers: The BNSS states
that if an officer who prepared a
document or report for an inquiry or
trial is transferred, retired or has died,
the Court will ensure that their
successor officer deposes on the
document.

¢ Detention of Undertrials: Under the
CrPC, if an undertrial has served half
the maximum imprisonment for an
offence, he must be released on bail.
This does not apply to offences
punishable by death. The BNSS adds
that this provision will not be extended
to: (i) offences punishable by life
imprisonment and (ii) undertrials
charged under multiple offences.

¢ Collection of Forensic Evidence: The
BNSS mandates forensic investigation
for offences punishable with at least
seven years of imprisonment. In such
cases, forensic experts will visit crime
scenes to collect forensic evidence and
record the process on mobile phone or
any other electronic device.

Bharatiya Sakshya Adhiniyam, 2023

¢ Documentary evidence: Under the
IEA, a document includes writings,
maps, and caricatures. The BSA retains
this classification. It classifies electronic
records as documents.

e Admissibility of electronic or
digital records as evidence: The BSA
provides that electronic or digital
records will have the same legal effect
as paper records. It expands the
definition of electronic records to
include information stored in semiconductor
memory or any communication devices
(smartphones, laptops). This will also
include records on emails, server logs,
smartphones, and locational evidence.

e Oral evidence: Under the IEA, oral
evidence includes statements made
before Courts by witnesses in relation
to a fact under inquiry. The BSA
allows oral evidence to be given
electronically. This would permit
witnesses, accused persons, and victims
to testify through electronic means.

The three Bills were introduced on
12 December 2023, passed by Lok
Sabha on 20 December 2023 and
Rajya Sabha on 21 December 2023.

PRS Legislative Research,
December 2023.
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PARLIAMENT PASSESS JAMMU & KASHMIR
REORGANISATION (AMENDMENT)BILL, 2023
Tushar Chakrabarty

The Jammu and Kashmir
Reorganisation (Amendment) Bill,
2023 was passed by Parliament The
Bill amends the Jammu and Kashmir
Reorganisation Act, 2019. The Act
provides for the reorganisation of the
state of Jammu and Kashmir into the
union territories of Jammu and
Kashmir (with legislature) and Ladakh
(without legislature).

Key features of the bill include:

¢ Number of seats in the Legisative
Assembly: The 2019 Act specified the
total number of seats in the Jammu
and Kashmir Legislative Assembly to
be 83. It reserved six seats for
Scheduled Castes. No seats were

reserved for Scheduled Tribes. The Bill
increases the total number of seats to
90. It also reserves seven seats for
Scheduled Castes and nine seats for
Scheduled Tribes. In addition, the Act
allocates 24 seats to constituencies in
Pakistani-occupied Jammu and Kashmir.

¢ Nomination of Kashmiri migrants:
The Bill adds that the Lieutenant
Governor may nominate up to two
members from the Kashmiri migrant
community to the Legislative
Assembly. One of the nominated
members must be a woman.

Bill introduced on 26 July 2023,
Pased by Lok Sabha on 6 December
2023 and Rajya Sabha on 11 December
2023.

PRS Legislative Research,
December 2023.
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WHEN DEMOCRACY FAILS
Ashutosh Bhardwayj

This book seeks to explain the reality of the Maoist

movement in India, in its sixth decade now, but

the insurgency has aspects that are perhaps more

complicated than what the author proposes.

In its sixth decade now, the
Maoist movement is the most
widespread insurgency in Independent
India. It follows an ultra-Left ideology,
which argues that an armed revolution
is inevitable because electoral
democracy has failed to deliver. Over
the years, the movement has attracted
a range of people from students of top
universities to peasants and Adivasis.

The young scholar Suparna
Banerjee in her book Maoists and
Government Welfare: Excluding
Legitimacy or Legitimising Exclusion?
examines the reasons that lead people
to lose faith in democracy.

The insurgency has seen a spread
across several States of the country. At
one point, Naxals had a presence in as
much as 25 percent of India’s
geography. Banerjee travelled to
several parts of the insurgency zone to
gather samples. The book is an
academic work that seeks to justify

and validate both the author’s field
observations and the complex reality of
the insurgency that is active mostly in
forested areas, and she heavily cites
theories by western critics.

Banerjee begins with twin
propositions. First, the “omnipresence
of dominant groups in the decision-
making process” has led to the
“exclusionary nature of politics”,
leaving many people in a
disadvantageous position. Second, the
inadequacy of the government’s
welfare approach has failed to
transform the lives of the affected
people. She dissects the political
discourse that creates the categories of
the “other” and “outsider” for the
Naxalites, people who “do not fall
within the idea of a majority consensus
in a highly diverse society like India”.

The Maoists could not have
sustained for decades without a
dominant structure that is designed to
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exclude a designated “other”. Banerjee
then goes on to trace the roots of
Naxalism in the Indian freedom
movement and the Indian National
Congress leading the independence
struggle. She argues that the many
ideas, the organisation upheld over the
decades had little space for “alternative
political thoughts”.

To bring this home, she chooses
several episodes where Gandhi is
directly pitted against leaders such as
Bhagat Singh, B.R. Ambedkar, and
Subhash Chandra Bose. In all of them,
the “socio-political and professional
ideology of Gandhi” ends up
“formalising political institutions
which manifest social hierarchy”.
Commenting on the famous 1939
episode when Bose, despite being
elected resigned from the party
presidency at its Tripuri session,
Banerjee writes that “democratically
elected president had to resign because
of the perceived fear of division
within the party and the overwhelming
burden of a single line of ideologial
narrative”.

The point about the politics of the
congress and Gandhi is well taken, but
linking it with a violent movement that
saw several offshoots, even some
degenarated ones, seems somewhat
overstretched.

A FINE PERSPECTIVE the
book offers is about why Bengal
became the birth place of the Naxal
movement how the bhadralok went on
to supply movement with a battery of
dedicated activists, intellectuals, artists,
and film makers who invested their
creative energies to explain and justify
Naxalism

Banerjee also discusses the
conducive conditions that prompted the
Adivasis to join Maoist ranks. She
refutes a prevailing notion that
discredits the Adivasi struggle on the
grounds that they “don’t understand
ideology”. They may not understand
dialectical materialism, but they
certainly understand exploitation. She
asks a piercing question: how many
policemen or elsewhere understand or
follow the constitution?

The Question of positionality
often confronts an urban researcher or
journalist who wants to work on an
organisation that is engaged in an
armed struggle against the state. While
such researchers are not insiders, they
cannot be complete outsiders as well
because they often represent some
part of the state they are writing about.
They may have differences with the
government, but they do have some
stake in the continuance of electoral
democracy and in various instruments
of the state. Avoiding the prevailing
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classification of insider-outsider,
Banerjee chooses the category of “mid-
sider”, as she candidly acknowledges
herself to be a part of the broader
categorisation of state”.

However, it also raises
questions about some of her
prepositions. Consider the argument
that the state has created a narrative
to portray the Maoists as enemies who
are using imported ideology. It can be
counter argued that if the movement
could not have sustained itself without
the state’s apathy, it could not have
remained alive without the support of
some sections of the state which
provide an ideological, philosophical,
and moral foundation to the struggle.

Significantly, the above critique
becomes applicable because of the
author’s own definition of the “state”.
Having defined the state in broader
terms, the related applicability cannot
be ignored.

Similarly, a few other aspects
of the insurgency are perhaps more
complicated than what the author
proposes. Banerjee claims that the
Indian state never portrayed the
naxallites “ as one of our own who
have been disillusioned by the system”.

On the contrary, various
political parties at different periods
have portrayed them as disillusioned

youth, only to draw opposition from
other parties. Second, the claim
ignores the ground level arrangements
political parties have made with the
Maoists in various States-the most
famous being the Bhaaratiya Janata
party (BJP) - Naxal nexus in certain
areas of Bastar. Several; BJP leaders
in Bastar have been arrested for their
alleged links with the Naxals, who in
turn have admitted to their electoral
transactions with the BJP.

Another Such Proposition relates
to the Kalinga Institute of Social
Sciences(KISS), a boarding school for
Adivasi children in Odisha. Banerjee
notes that “Adivasi children are made
to wear pink and blue uniforms, their
hair is cut short and they are not
allowed to wear traditional
ornaments”. She goes on to list a few
such practices adopted by the
institution and terms it a case of
“Cultural and linguistic genocide”.

Genocide is a colossal term.
Adivasi children, or for that matter all
children, do have a right to maintain
their linguistic and cultural uniqueness,
but can a school function with such
exclusivity? Schools across the country
have uniforms of their own. These
schools have children from different
cultural back grounds. Can all such
schools be held guilty “cultural
genocide”? One acknowledges need to
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preserve Adivasi culture, but must
country have separate schools for
them? And if the answer is in the
affirmative, should be have separate
schools for every linguistic and cultural
group? It is not to suggest any
normative value here, but to underline
that the charge of “cultural genocide”

requires greater discussion. In the
absence of this, one may perhaps want
to withhold judgment.

The book marks a significant
addition to the body of work available
on the topic, but could have done
better with greater rigour.

Frontline,

22, September 2023.
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LISTEN TO THE LAND

Arati Kumar Rao

India’s rich, diverse landscapes are brought nearly to

waste by misguided decisions in name of development.

The cracks in the land hold valuable lessons, says writer

and artist Arat Kumar Rao in Marginlands, Excerpts:

THE GANGA here is democratic
in its ravenous appetite. It eats
everything- paddy fields, mango
orchards, schools, homesteads,
factories, bakeries, markets, textile
shops, sugarcane fields. Malda has lost
over 250 square kilometres of land -
more than half the size of Chennai - to
the river. Each of the now-disappeared
bighas once employed people, often
entire families. The land sustained
them. Its loss led to starvation and,
inevitably, migration.

Besides agriculture, the only
industry in the area is beedimaking,
but the income is meagre, insufficient
to sustain families of five or eight or
twelve. Rolling 1,000 beedis takes two
days and fetches one hundred rupees -
less than a dollar a day. If the beedis
the women make are surplus to
demand, there is no payment.

Inamul-bhai and the Mumbai-
returned Tarikul, along with a few
others, formed a committee in 1995 as
a fulcrum for the erosion affected

people. Their demands were simple
then, and remain so today:they ask that
the government release information on
vulnerable areas, acquire such lands,
pay the villagers at market rates and
rehabilitate them. They don’t want the
government to ‘sanction relief’
knowing from experience that it will
be siphoned off by middlemen and
functionaries, those who grow fat on
the misfortune of their fellows. More
practicable would be safer land,
electricity, schools, hospitals and
thereby a life away from the erosion.

The government has, instead,
pumped crores into fortifying the banks
with boulders to stem erosion. It costs
over X1 lakh to protect one metre of
riverbank-but the money doesn’t buy a
guarantee against erosion, say experts,
who point out that the river in spate
washes the boulders away along with
the land and everything on it. Yet the
effort continues; overall, the
government has now spent upwards of
%13 crore on these futile defences.
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“It 1s a collusion between the
government, which allocates the funds,
and the contractors, ” says Tarikul-bhai
with the fatalistic smile of one who
has seen it all before and is no longer
fooled by promises. “Often they do 10
per cent of the work and claim
compensation for 100 per cent. And
they start work in the monsoons,
which is stupid. How can you work on
fortifying the bank line when the soil
is already wet and soft with rain?” But
Tarikul-bhai has not lost all hope and
continues to fight for just
rehabilitation.

There is little doubt that the
government’s ‘anti-erosion schemes’
have been plagued by bad planning,
execution, and monitoring at all levels,
both state and central. There is
consensus among the locals, the
experts, the oversight authority, and
even the Supreme Court. It is only the
government that fails-or perhaps
refuses-to acknowledge the obvious.

As I walk through more of these
villages in limbo and speak to the
anxious denizens, my notebooks
overflow with tales of frustration and
litanies of despair.

Inamul-bhai is aware of the
ground realities. He knows the genesis
of this systematic destruction, and has
witnessed its repeated occurrences. He
understands the dynamics of apathy
and its bedfellow, corruption. He
explains it all to me like the teacher he
is, a gentle smile on his face as he
talks.

Are you not angry? ask. He
laughs. He wipes his face with his
hand and picks up a plate that his wife
has brought in, laden with savouries,
nuts and sweets. How much can this
plate hold? he says. You can fill it
with only so much. After that, there’s
nowhere to go. My anger is like that.
I could hold only so much. It overflowed,
and then it disappeared. I am pushing
seventy. After seven losses, I am still
standing.

‘I can’s say how much longer it
will last,” he tells me, as we sit on the
steps of his home, both of us keenly
aware of the river tumbling along its
course a mere 500 metres away. “The
river keeps pushing closer each year.
But for now, I have a roof over my
head, and for that I am grateful.’

Down to Earth

16-30, September 2023
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RESUME OF BUSINESS TRANSACTED

DURING THE TWELFTH SESSION OF THE EIGHTH
MIZORAM LEGISLATIVE ASSEMBLY

The Twelfth Session of the Eighth
Mizoram Legislative  Assembly
Session was commenced on 22™
August, 2023 at Assembly House.
Treasury Square, Aizawl.

The Session commenced at 10.30
AM on 22" August, 2023 and
adjourned Sine Die on 23™ August,
2023. The House sat for two (2) days
covering 12 hours 3 minutes.

Panel of Chairmen:

In pursuance of Rule 10 (1) of the
Rules of Procedure & Conduct of
Business in Mizoram Legislative
Assembly, the Honourable Speaker
announced Panel of Chairmen as
follows:

(1) Pu C. Ngunlianchunga

(i) Dr. K. Beichhua

(ii1) Dr. Vanlalthlana

(iv) Pu K. Laldawngliana
Questions:

In this Session, two hundred thirty
seven (237) notices of Starred
Questions were received and one (1)
was rejected. Out of these, forty (40)
were listed on the List of Business for

oral answers. Of these, eight (8)
questions were orally answered and
replies to the rest of questions which
did not reach for oral answers within
the time available during Question
Hour were sent to the members and
formed part of the proceedings of each
day. One hundred nineteen (119)
Unstarred Questions were received and
one (1) was rejected. Unstarred
questions along with written replies to
the remaining Starred Questions were
laid on the Table the House.

Calling Attention Motion

Pu Nihar Kanti Chakma and Pu
Laldchoma called attention to a matter
of urgent public importance under Rule
59 of the Rules of Procedure and
Conduct of Business Legislative
Assembly.

Laying of Papers:

During this Session, sixteen (16)
Rules, Reports and Notifications were
laid on the Table of the House.

Presentation of Reports:

During this Session, Eleven (11)
Assembly Committee Reports were
presented to the House.
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Statement by a Minister:

Pu LALCHAMLJANA, Minister
for Home Department made a
statement on the incident at Sairang
Kurung Lui where a railway bridge
under construction collapsed where at
least 17 workers were killed on the
morning of 23-8-2003.

Official Resolution:

During this Session, one (1)
Official Resolution was received and
was adopted.

Legislative Business:

During this Session, Eight (8)
Bills were introduced, considered and

passed by the House unanimously.
Conclusion:

On the last day of the Session, the
Honourable Speaker highlighted a brief
summary of the business transacted
during the Twelfth Session and
expressed gratitude to all members. He
also thanked all Officers and Staff of
Assembly Secretariat, Officers of
different Departments and security
personnel for their co-operation during
the Session.

The Twelfth Session of the Eighth
Legislative Assembly was adjourned
Sine Die on 23" August, 2023.
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