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A
SYNOPSIS & LIST OF DATES

The present appeal is being filed on behalf of the Appellant — Kerala
State Electricity Board Ltd. (KSEBL) against the judgment / order dated
10.05.2023 passed by the Ld. Kerala State Electricity Regulatory
Commission (KSERC) in OP No. 05/2021 [ hereinafter referred to as the
‘Impugned Judgment” ]. By its Impugned Judgment, the Ld. KSERC has
been pleased to erroneously reject the Petition i.e. OP No. 05/2021 filed
by the Appellant, praying for final orders by the Ld. KSERC in relation to
the approval of 4 Power Supply Agreements (PSAs) entered between
the Appellant and respective generators, namely, the following:-
(i) PSA for 115 MW capacity (under Bid-1) with Jhabua Power Ltd.
(i) PSA for 150 MW capacity (under Bid-2) with Jindal Power Ltd.
(i) PSA for 100 MW capacity (under Bid-2) with Jhabua Power Ltd.
(iv) PSA for 100 MW capacity (under Bid-2) with Jindal India
Thermal Power Ltd.
The aforesaid PSAs had been executed by the Appellant with the
respective generators pursuant to the bidding process(es) carried out by
the Appellant in the year 2014, inviting Bids from Generating
Companies for supplying power for the State of Kerala. It is submitted
that for procuring power at competitive tariff, the bidding process had
been carried out by the Appellant in terms of the Design, Build, Finance,
Own & Operate (DBFOO) Guidelines dated 08.11.2013, issued by the
Government of India under section 63 of the Electricity Act, 2003.
It is submitted that two separate bidding processes had been carried out

by the Appellant for procurement of 850 MW power, in the following

manner:-
Quantum Date of RFO Date of
(Request for commencement
Quotation) of supply.
Bid-1 450 MW 05.03.2014 December 2016
Bid-2 400 MW 25.04.2014 October 2017
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It is submitted that pursuant to the bidding process, a situation had
emerged where the Lowest Bidder (L1) in both the bid processes
respectively, had not bid for the entire quantum of power in the said
bidding processes. In the Bid-1 process, the lowest bidder, namely,
Jindal Power Ltd. (JPL) had submitted its bid for supply of 200 MW
power at a tariff of Rs. 3.60 per unit. In Bid-2, the lowest bidder, namely,
BALCO had submitted its bid for supply of 100 MW power at the tariff of
Rs. 4.29 per unit.
In such a scenario where the L-1 bidders had not submitted the bid for
the entire quantum, Clause 1.1.4 of the RFP (in terms of the DBFOO
Guidelines issued by the Government of India) had envisaged the
tendering authority to invite other bidders to match the tariff quoted by
the L-1 bidder for supply of the balance quantum of power under the
said bidding process. For ready reference, clause 1.1.4 of the RFP is
reproduced as under:-
“1.1.4 Applicants may bid for the capacity specified in
Clause 1.1.1, or a part thereof, not being less than
25% (twenty five per cent) of such capacity. Provided,
however, that the Utility may, in its sole discretion,
accept only those Bids which match the lowest Bid.”
Further, in a scenario where none of the other bidders agreed for
matching the L-1 tariff for supply of balance quantum of power, the
guidelines and the RFP did not lay down any specific provision for
dealing with such a situation. It is respectfully submitted that during any
tender process, there may be instances and / or situations which may
not get covered by any provision of the tender document or the
guidelines as such a situation may not have been envisaged in the said
tender document or guidelines. It is the settled position of law that if the
tendering authority is faced with any such situation, it shall be opened to
the tendering authority to adopt any fair or transparent method to deal
with such situation for proceeding further with the tender process.
In the present case, the Appellant - KSEBL had sought clarifications

from the Central Government on various occasions in relation to the
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process to be followed in situations which are not covered under the
guidelines, especially in a situation where the L1 Bidder does not bid for
the entire quantum of power. However, at the relevant time, no such
clarifications were received by the Appellant from the Central
Government.
Having regard to the urgent need and necessity for procurement of
power by the State, and upon finding the tariff quoted by the bidders in
the DBFOO process to be competitive and beneficial in comparison with
alternate sources of power available at that point of time, and also
having regard to the necessity to enter into PSAs for making
applications for Long Term Access (LTA) Corridor [ which were
becoming available at that point in time ], KSEBL proceeded with the
bidding process in the following manner:-

) In Bid-1, the other bidders, i.e. L-2 to L-4 bidders were invited to
match the tariff of the L-1 Bidder [ Rs. 3.60 / unit ], for the balance
guantum of power. However, none of the other Bidders agreed to
match the tariff of the L1 Bidder. The tariff quoted by the L-2
bidder was for Rs. 4.15 per unit for a quantum of 115 MW.

(i)  In Bid-2, the other bidders, i.e., L-2 to L-6 bidders were invited to
match the tariff of the L-1 bidder i.e. Rs. 4.29 per unit. Out of the
said other bidders, the L-2 to L-5 bidders agreed to match the
tariff of the L-1 Bidder and based on the said agreement, Power
Supply Agreements (PSAs) were executed between the Appellant
and the L-1 to L-5 bidders in Bid-2.

(i)  After the opening of Bid-2, the tariff quoted by the L-2 bidder in
Bid-1 (Rs. 4.15 per unit) was found to be lesser than the tariff of
the L-1 bidder in Bid-2 process (Rs. 4.29 per unit). Thus, a
decision was taken in the interest of procuring cheaper power for
the State, to enter into Power Supply Agreement (PSA) with the
L-2 bidder of Bid-1 for the quantum of 115 MW.
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9. In view of the above, the following PSAs were executed between the
Appellant and the respective generators under the said two bidding
processes carried out as per the DBFOO Guidelines:-

Sl Generator Region | Power Tariff PSA Date Date of
No. (MW) | (Rs./kWh) start of
supply
Bid-1
Jindal Power | WR Dec-16
1 o 200 3.60 29-12-2014
Limited
Jhabua Power | WR Dec-16
2 o 115 4.15 31-12-2014
Limited
Bid-2
3 Bharat Aluminium | WR Oct-17
100 4.29 26-12-2014
Co. Ltd
4 Jindal India ER Oct-17
100 4.29 29-12-2014
Thermal Power Ltd
5 Jhabua Power | WR Oct-17
o 100 4.29 26-12-2014
Limited
6 Jindal Power | WR Oct-17
o 150 4.29 29-12-2014
Limited
7 East Coast Energy| SR Oct-17
100 4.29 02-02-2015
Private Ltd *
Total 865

*The PSA for 100 MW capacity executed with East Coast Energy Pvt. Ltd.

was subsequently terminated as the plant had not achieved the CoD.

10. The outcome of the bidding process as well as the signing of the PSAs

was placed by the Appellant before the Ld. KSERC from time to time.
Further, in terms of Regulation 78 of the KSERC (Terms & Conditions

for Determination of Tariff) Regulations, 2014, the Appellant had filed a
Petition being OP No. 13/2015 before the Ld. KSERC for approval of

the said PSAs.
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By its order dated 30.08.2016, the Ld. KSERC had granted approval for
the PSAs between the Appellant and the L-1 bidders of Bid-1 and Bid-2
respectively, namely, Jindal Power Ltd. and BALCO. However, the
decision in relation to the other bidders in Bid-1 and Bid-2 was deferred
by the Ld. KSERC by its said order dated 30.08.2016. The Appellant
was directed to obtain the views of the Government of India and the
Government of Kerala in relation to the process followed by the KSEB
while awarding the contract to these other Bidders. The Ld. KSERC,
inter alia, observed that there has been a deviation from the DBFOO
guidelines, while carrying out the bidding process.

The Appellant promptly addressed communications to the Government
of India as well as the Government of Kerala, seeking their views in
relation to the issues highlighted by the Ld. KSERC in its order dated
30.08.2016. The views received from the Government of India as well
as from the Government of Kerala, from time to time, were duly placed
by the Appellant before the Ld. KSERC. It has been the contention of
the Appellant that there has been no deviation from the DBFOO
Guidelines in the bidding process carried out by the Appellant. The
Guidelines have been followed scrupulously, and wherever the
guidelines did not contain any provision for dealing with the situation
which had emerged subsequent to the bidding process, a fair and
transparent methodology has been adopted by the Appellant (KSEBL)
while keeping in mind the requirement of public interest which is sub-
served by procurement of cheaper power for the consumers in the State
of Kerala.

The Central Government, by its communication dated 18.11.2016, had
clearly observed that the issues highlighted by the Ld. Commission may
not constitute “deviations” and that the approval of the Central
Government is only required in relation to any deviation from the
Guidelines and not for any practice followed by the procurer i.e. the

Appellant, for the bidding evaluation process. The relevant extract of the
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communication dated 18.11.2016 of Government of India is reproduced

as under for ready reference:-

4, The deviations i

: ‘ S as pointed out b
sptprovec_i by the Central Govemmen(t b):sf
ot at thl; stage. As per the Guidelines

documems are approved '

practice or precedent. ,

KSE'RC would have b
Ore Issuance of RFQ.

deviations on th isi

i T 1 e provisions of the biddi

't necessary, and not the actions taken by the btiliybz;id:;g
=

€en got vetted and
RFP and PSA and

5. In view of the above, Govt

s of K i
appropriate in consultation with KSERC erala/KSEB Ltqd may take action as

The Government of India had left it to the Ld. Commission to take a
decision in relation to the said bidding process conducted by KSEBL,
and the PSAs executed with the respective generators. However, the
decision in relation to the approval of the said PSAs, i.e., the PSAs with
the Bidders other than the L-1 Bidders in Bid-1 and Bid-2 - was deferred
and kept pending by the Ld. KSERC. In the meanwhile, on account of
the urgent requirement of power by the State of Kerala, the Appellant
was constrained to approach the Ld. Commission, from time to time,
seeking approval of the said PSAs. By orders dated 22.12.2016 and
22.10.2017, the Ld. KSERC granted “Provisional Approval” for
procurement of power from the said PSAs.

It is extremely significant to submit that after the Provisional Approval
was granted by the Ld. Commission that the Appellant has procured
power under these PSAs. During this entire period, while the Appellant
(KSEBL) submitted all communications received by it from the
Government of Kerala or Government of India, communicating their
views on the matter, promptly before the Ld. Commission, the issue of
approval of these PSAs was kept pending by the Ld. Commission for all
these years.

In the year 2019, when the Appellant filed petitions seeking approval of
the fuel surcharge under the PSAs with the said generators, two orders
were passed by the Ld. Commission dated 14.02.2020 [ for the First
Quarter i.e. April 2019 to June 2019 | and 27.04.2020 [ for the Second
Quarter i.e. July 2019 to September 2019 ]. In these two orders,
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observations were made by the Ld. Commission to the effect that — it
had not approved the 3 PSAs [ i.e. PSAs with the L-2 to L-4 Bidders in
Bid-2 ], and the claim for fuel surcharge under these 3 PSAs was not
allowed.

As mentioned hereinabove, after receiving approval from the Ld.
Commission that the Appellant had commenced procurement of power
from the Generators under all the said PSAs. In terms of the approval
granted by the Ld. Commission, the Appellant had paid the tariff to
these generators in terms of the respective PSAs. However, through
these two orders passed in the fuel surcharge petitions in the year 2020,
the Appellant was deprived from recovering these payments as part of
the tariff payable by the consumers.

In this background, the Appellant was constrained to file Review
Petitions seeking review of the observations made by the Ld.
Commission in its orders dated 14.02.2020 and 27.04.2020 to the effect
that the PSAs in question had not been approved by the Commission.

In the Review Petitions, the Appellant also prayed that the Commission
may pass final orders in OP No. 13/2015, i.e., the petition seeking
approval of the said PSAs - which had been kept pending by the
Commission since 2015. The Review Petitions were rejected by the
Ld. Commission by, inter alia, observing that the prayer for passing of
final orders cannot be allowed in a Review Petition as there was no
such prayer in the original petition.

Faced with the aforesaid observations of the Ld. Commission, the
Appellant was constrained to file Petition OP No. 05/2021 before the
Ld. Commission, praying for passing of final orders in relation to the 3
PSAs - on 12.11.2020.

In the meanwhile, one of the generators, viz. M/s Jindal India Thermal
Power Ltd. filed an appeal before this Hon’ble Tribunal against the
orders dated 14.02.2020 and 27.04.2020 passed by the
Ld. Commission. This Hon’ble Tribunal passed an interim order dated
20.11.2020 in the said appeal (DFR No. 369/2020), inter alia, directing
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that the State Commission shall decide the fresh petition filed by KSEBL
(OP No. 05/2021) expeditiously. Further, this Hon’ble Tribunal granted
an order of status quo ante for the dispensation prevailing immediately
anterior to the orders dated 14.02.2020 and 27.04.2020 passed by the
Ld. State Commission.

The State Commission filed an appeal before the Hon’ble Supreme
Court against the order dated 20.11.2020, passed by this Hon’ble
Tribunal (being Civil Appeal No. 41/2021). In this said appeal, the
Hon’ble Apex Court, by its order dated 27.01.2021, granted stay of the
order dated 20.11.2020 of this Hon’ble Tribunal.

In the meanwhile, another order was passed by the Ld. State
Commission, dt. 25.06.2022, observing that all 4 PSAs [ i.e. the PSA
with L-2 Bidder of Bid-1 and the PSAs with L-2 to L-4 Bidders of Bid-2 ]
are “unapproved” PSAs, and that the Appellant shall discontinue the
procurement of power from these PSAs. Appeals have been filed by the
respective generators against the said order dt. 25.06.2022 of the Ld.
State Commission, and the said Appeals are pending before this
Hon’ble Tribunal, wherein interim orders have been passed by this
Hon’ble Tribunal for supply of power at the L-1 rate in terms of the said
PSAs [ Appeal Nos. 167 / 2023, 253 / 2023 and 359 / 2023 ].
Subsequently, by its order dated 10.02.2023, the Hon’ble Apex Court
disposed of the appeal filed by the Commission by, inter alia, directing
as under:-

............... When the matter was taken up for hearing, a
consensus has been arrived at between the parties that the
interim order if decided by this Court either way is not going to
ultimately decide the fate of O.A. No. 5 of 2021 pending before
the Commission, which has to be independently decided on its
own merits in accordance with law and interim orders always
merge after the final decision is taken by the Commission.

In the given facts and circumstances, we consider
appropriate to observe that the mechanism, which is in place
after passing of the interim order of this Court dated 27.01.2021,
shall continue and the electricity may be supplied by the
respondents herein in terms of Power Supply Agreement on the
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same terms and conditions, which may be subject of the
outcome of the pending O.A. No. 5 of 2021.

We expect that the Commission will take a call and decide
O.A. No. 5 of 2021 as expeditiously as possible but in no case
later than three months and both the parties shall cooperate in
getting expeditious disposal of the pending O.A.

We further make it clear that the present interim arrangement
shall continue up to the date of the disposal of O.A. No. 5 of
2021 and for a further period of two weeks thereafter.

We direct the parties to appear before the Commission on
20.02.2023 at 10.30 a.m.

The present appeal stands disposed of in the above terms.

We have not expressed any opinion on merits of the case and

the Commission may decide the pending O.A. on its own merits

in accordance with law.”
In terms of the order dated 10.02.2023 passed by the Hon’ble Supreme
Court, the Petition OP No. 05/2021 was finally heard by the Ld. State
Commission and the orders were reserved on 11.04.2023. On
16.05.2023, the impugned judgment dated 10.05.2023 was uploaded on
the website of the Ld. KSERC, whereby the Ld. KSERC has rejected
the petition of the KSEBL, i.e., Petition OP No. 05/2021.
It is the respectful submission of the Appellant (KSEBL) that the
impugned judgment of Ld. KSERC suffers from patent and glaring
errors. The Ld. Commission has failed to appreciate the contentions on
behalf of the Appellant that there was no deviation in the bidding
process carried out under the DBFOO Guidelines. The process of L-1
matching i.e. inviting other bidders to match the tariff of L-1 bidder, for
the balance quantum of power, is specifically envisaged under the
Guidelines including in Clause 1.1.4 of the RFP. The Ld. Commission
has also failed to even consider, much less appreciate, the copious and
voluminous data / evidence submitted on behalf of the Appellant
demonstrating that the adoption of tariff under these PSAs — has also

been sub-serving the public interest, as the tariff for procurement of
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power under the said PSAs is lower as compared to the tariff from
alternate sources of power available to the Appellant at the point of time
[ i.e. when the bidding process was carried out ] and is lower than
alternate sources even in the present scenario.

The principles of law laid down by the Hon’ble Apex Court through its
various judgments, inter alia, in relation to the flexibility available to the
tendering authority to deal with a situation where the guidelines/tender
do not envisage any particular scenario — and the methodology so
adopted is fair, transparent and in public interest - have been completely
omitted from consideration by the Ld. Commission. Despite voluminous
evidence and data having been filed by the Appellant before the State
Commission, the Ld. Commission has erroneously observed that no
factual evidence was presented by the Appellant to substantiate its
contentions.

The Ld. Commission, in its impugned judgment has also made entirely
baseless and unsustainable observations against the Appellant, inter
alia, to the effect that the Appellant has created financial implications for
the consumers in the State of Kerala. All such observations made by the
Ld. State Commission are not only contrary to the record, but are based
on assumptions / premises. The Ld. Commission has failed to
appreciate that after the approval(s) was granted by the
Ld. Commission that the power was procured by the Appellant from
these generators.

The impugned judgment shall have grave consequences not only for the
Appellant but also for the consumers in the State of Kerala. The interest
of the consumers has been completely over-looked / omitted from any
consideration whatsoever while passing the impugned judgment.

Hence, the Appellant is constrained to file the present appeal
challenging the impugned judgment dated 10.05.2023 passed by the
Ld. KSERC in OP No. 05 / 2021 (uploaded on the website of the
Commission on 16.05.2023).



K

LIST OF DATES

2011-2012

From the year 2011-12 onwards, the State of Kerala had
been facing huge power and energy shortage and load
shedding and power restrictions. The internal generation was
not sufficient to meet the demand and there was severe
congestion in the transmission corridor for drawal of power
by the Southern Region from other parts of the country. One
of the reasons for this congestion was the limited Available
Transfer Capacity (ATC) between the Northern, Eastern and
Western Grids on the one hand and the Southern Grid on the
other hand. During that period, Short Term Open Access
(STOA) applications of the Appellant for drawing power from
various generators - were being denied on grounds of
corridor constraints. The Southern Regional Load Despatch
Centre (SRLDC) denied 547 STOA applications of the
Appellant for drawal of power, during the said period from
2011-12 to 2014-15.

The Ld. State Commission, taking into consideration the said
problems being faced by State of Kerala, had issued
directions to KSEBL for taking steps to procure power on the
basis of long term contracts through bidding process, instead
of resorting to power procurement on short-term basis.
KSEBL decided to contract power on long term basis in such
a manner so as to file LTA Applications latest by December
2014, in order to be eligible for processing along with all
other applications received by CTU in second half of 2014.
For this purpose, the bidding process for entering into Power
Purchase Agreements for long term procurement of power -

was also to get completed before December 2014.

08.11.2013

The Ministry of Power (MoP), Government of India issued

new Guidelines for Tariff Based Competitive Bidding for
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procurement of electricity from Thermal Power Stations set
up on DBFOO [ Design Build Finance Own and Operate |
basis, thereby also repealing the erstwhile guidelines notified
in 2005 for Case-1 bidding. These Guidelines are hereinafter
referred to as the “DBFOO Guidelines”.

17.12.2013

Government of Kerala, vide letter dated 17.12.2013, also
directed the Appellant — KSEBL to adopt the above DBFOO
Guidelines for long term procurement of power, for meeting
the energy demands of the State.

Transmission corridor of around 661 MW capacity was to
become available only by June 2016. Further, the demand
during the monsoon months from June 2016 onwards was
estimated to be manageable with the availability of 400 MW
MTOA contracts. However, during the subsequent summer,
as the demand would have peaked, additional power was
required. Considering all these factors, the Appellant decided
to fix the Start Date of supply of 450 MW power as December
2016 (out of the total requirement of 850 MW).

The 400 MW power contracted on Medium Term basis [ PPA
for 300 MW with NVVN and PPA for 100 MW with PTC — as
submitted hereinabove ] was to expire by February 2017.
The Angul-Srikakulam 765KV line was expected to
commission in 2017 and the Hyderabad-Wardha 765KV line
was expected to commission in 2017-18. Considering the
addition in capacity of the transmission corridor due to the
commissioning of these transmission lines, along with the
further availability of existing transmission corridor due to the
expiry of medium term contracts of Tamil Nadu [ PPA of 150
MW with EMCO was to expire on 31.05.2017 and PPA of
59.5 MW with Jindal Power Ltd. was to expire on 31.08.2017
], the Start Date for supply for the balance 400 MW out of the
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total requirement of 850 MW was decided as October 2017,
l.e. after the end of the South West Monsoon period.

Since the DBFOO guidelines provides for only one delivery
date (CoD) to be prescribed in a Bid and since two delivery
dates were found to have become necessary, based on the
assessment of the transmission corridor availability, it
became imperative to invite two separate bids with two

separate start dates.

30.07.2014

For seeking guidance from the MoP, based on queries
received in the pre-bid meeting, the bid documents were also
forwarded by the Appellant to the MoP on 30.07.2014.

06.08.2014

After vetting the Bid Documents sent by the Appellant —
KSEBL, the MoP, Government of India gave its response on
06.08.2014, wherein no fault / deviation was found with any
of the stipulations in the Bid documents and the MoP
commented only on one aspect — i.e. that different sources of
fuel cannot be specified in one bid [this stipulation was also
rectified subsequently while issuing the RfP to the qualified
Bidders].

23.08.2014

KSEBL had also sought clarifications from MoP on
23.08.2014 on handling a situation wherein L1 bidder may
not submit a Bid for the entire Bid quantum and may submit a

Bid only for a portion of the entire Bid quantum.

05.09.2014

RFP was issued by KSEBL for Bid-1.

01.10.2014

RFP was issued by KSEBL for Bid-2.

17.12.2014

The Appellant communicated the outcome of the process
including the discovered price, to the MoP, Govt. of India, by
its letter dated 17-12-2014. It is respectfully submitted that no
response to this letter was received from the MoP, Govt. of
India.

18.12.2014

The Appellant, vide its letter dated 18.12.2014, also informed
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the Ld. State Commission about the outcome of competitive
bidding process initiated by KSEBL.

20.12.2014

Government of Kerala, vide order G. O. (Ms.) No.
45/2014/PD dated 20.12.2014 accorded sanction for the long
term power procurement of 200 MW @ Rs. 3.60 per kWh
and 115 MW @Rs. 4.15 per kWh as on Bid Date from L1 and
L2 bidders respectively of Bid 1 and for 550 MW @ Rs. 4.29
per kWh as on Bid Date from L1 to L5 bidders of Bid 2.

26.12.2014

7 PSAs were executed by the Appellant with the respective
generators, from 26.12.2014 to 02.02.2015. Subsequently,
the PSA dt. 02.02.2015 with East Coast Energy Pvt. Ltd.

came to be terminated.

20.04.2015

Appellant filed Petition (OP 13/2015) before the Ld. State
Commission for the adoption of tariff as per Section 63 of the
2003 Act.

05.05.2015

By a communication dated 05.05.2015 [ i.e. after a period of
about 9 months from the date when the clarifications were
sought by the Appellant ], MoP issued the clarification on the
gueries raised by the Appellant by way of modification in the
DBFOO guidelines.

27.01.2016

On 07.12.2015, the Ld. State Commission had sought certain
further information from the Appellant. The said information
was furnished by the Appellant to the Ld. State Commission
on 27.01.2016.

30.08.2016

The Ld. State Commission passed an order in the said
Petition on 30.08.2016 wherein, inter alia, the Ld. State
Commission approved the PSAs and adopted the Tariff of L1
bidders under Bid 1 and Bid 2 namely 200 MW from Jindal
Power Ltd (Bid-1) and 100 MW from BALCO (Bid-2) and
observed that the power purchase from the remaining

bidders would be approved after getting remarks from the
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Government of Kerala and approval of the bidding process

from MoP.

07.09.2016

KSEBL, on 07.09.2016, furnished all the required details to
facilitate the Government of Kerala to take a considered
decision. On 15.09.2016, the Government of Kerala sent a
communication to the Government of India, seeking its

approval for the procedure adopted.

03.11.2016
and
15.11.2016

By its letters dated 03.11.2016 and 15.11.2016, KSEBL
sought the approval of Government of Kerala and the Ld.
State Commission respectively for scheduling 115 MW power
from M/s. Jhabua Power Ltd. (L2 bidder of Bid 1) from
December 2016.

18.11.2016

The Central Government, by its communication dated
18.11.2016, observed that the issues highlighted by the Ld.
Commission may not constitute “deviations” and that the
approval of the Central Government is only required in
relation to any deviation from the Guidelines and not for any
practice followed by the procurer i.e. the Appellant, for the

bidding evaluation process.

30.11.2016/
22.12.2016

Government of Kerala approved the procurement vide GO
(Rt) No0.238/2016/PD dated 30.11.2016. Further, the Ld.
State Commission, vide order dated 22.12.2016, also gave
its provisional approval for the PSA of the L2 bidder under
Bid-1i.e. 115 MW from Jhabua Power Ltd.

10.05.2017,
03.07.2017,
22.09.2017

The matter of approval of the balance PSAs under Bid 2 was
again taken up by the Appellant with the Government of
Kerala vide letters dated 10-05-2017, 03-07-2017 and 22-09-
2017.

21.10.2017

Government of Kerala, vide order dated 21-10-2017,
permitted KSEBL to draw power from the entire DBFOO

contracts, pending detailed consideration of the matter. It
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was also stated that final orders in the matter shall be issued

in due course.

22.12.2017

Vide order dated 22.12.2017, the Ld. State Commission also
allowed the Appellant to draw the contracted power from the
PSAs executed under the DBFOO Guidelines, in view of the
order of the State Government vide GO (Ms) No. 22/2017/PD
dated 21.10.2017.

08.07.2017

The Ld. State Commission, vide the order dated 08.07.2019
in OA No. 15/2018 in the matter of approval of the ‘ARR,
ERC and Tariff for the MYT period 2018-19 to 2021-22’, has
approved the source-wise details of the power purchase and
cost from various sources including ‘Central Generating
Stations (CGS)’ and also the power purchase under long
term contracts from private IPPs. However, citing that the
required approvals from Government of India and the State
Government were awaited, for estimating the ARR & ERC for
the control period, the rate of power from BALCO, which is
the L1 of Bid 2, was considered provisionally by the Ld. State
Commission in respect of other generators in Bid 2 (350
MW).

11.12.2019

The MoP, Government of India, vide its letter dated
11.12.2019, reiterated its observations made in its earlier
communication dt. 18.11.2016.

26.12.2019

This communication dt. 11.12.2019 of the MoP was also
intimated by the Appellant to the Ld. State Commission, by
letter dated 26-12-2019.

14.02.2020

The Ld. State Commission, by its order dated 14.02.2020,
while approving the fuel surcharge petition for the first
guarter, did not approve the fuel surcharge for procuring
power from the above sources and ordered that excess

amount incurred for procuring power from these three
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generators shall not be considered during truing up process.

27.04.2020

Vide order dated 27.04.2020, while approving the fuel
surcharge petition for the second quarter, the Ld. State
Commission did not approve the fuel surcharge for procuring
power from the above sources and ordered that excess
amount incurred for procuring power from these three

generators shall not be considered during truing up process.

14.08.2020

KSEBL, vide Review Petitions dated 30.03.2020 and
04.06.2020 sought review of the above-mentioned orders
and prayed for permission for passing on of additional fuel
cost incurred against PSAs with Jindal India Thermal Power
Ltd, Jindal Power Ltd and Jhabua Power Ltd under Bid-2 of
DBFOO and to issue appropriate directions on the drawal of
power contracted against these PSAs if the Ld. State
Commission is not inclined to pass over the liabilities of 350
MW PSAs executed on DBOO basis under Bid 2. By a
common order dated 14.08.2020, the Review Petitions filed
by the Appellant (KSEBL) i.e. RP 2/2020 and RP 4/2020,

were dismissed by the Ld. State Commission.

12.11.2020

The Appellant filed a petition before the Ld. State
Commission requesting the Ld. State Commission to pass
final orders with respect to drawal of the 350 MW of
contracted power under DBFOO Bid-2 (Jindal Power Ltd. -
150 MW, Jhabua Power Ltd. — 100 MW and Jindal India
Thermal Power Ltd. — 100 MW). The petition got numbered
as OP 05/2021.

20.11.2020

One of the generators (JITPL) filed an Appeal before this
Hon’ble Tribunal, numbered as DFR No. 369 of 2020,
challenging the orders dated 14.02.2020, 27.04.2020 and
14.08.2020 passed by Ld. KSERC. This Hon’ble Tribunal, by
its order dated 20.11.2020 passed in the Appeal filed by
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JITPL, had been pleased to inter alia grant stay of the orders
dated 14.02.2020 and 27.04.2020 passed by Ld. KSERC on
the subject of fuel surcharge and restore the status quo ante
of the dispensation prevailing immediately anterior thereto.
Further, by the consent of all parties, this Hon’ble Tribunal
had been pleased to inter alia direct that the Petition filed by
KSEBL before the Ld. KSERC, shall be heard and decided
expeditiously by the Ld. KSERC.

02.12.2020

A communication dated 02.12.2020 had been issued by the
Ld. State Commission wherein, inter alia, the Appellant was
asked to once again deposit the Court Fee for the approval of
the PSAs [ which, as per the applicable Regulations,
amounts to Rs. 21.625 lakhs ]. Further, the office of the Ld.
State Commission called upon the Appellant to change the
Prayer in its petition from the prayer for “Final Decision” on
the pending application to a fresh prayer for “Approval” of the
PSAs [ even when the earlier application - OP No. 13/2015
had remained pending before the Ld. State Commission
since 20151].

14.12.2020

The Appellant responded to the notice dt. 02.12.2020 by its
letter dt. 14.12.2020. In its response letter dt. 14.12.2020, it
has, inter alia, been stated by Appellant that it had already
deposited the Court Fee of
Rs. 21.625 lakhs for the approval of the PSAs while filing
Application - OP No. 13/2015 in the year 2015 [ at the rate of
Rs.100 per MW per annum for 865 MW capacity for the 25
year contracts, in terms of the Regulations ]. The said
Application has remained pending before the Ld. State
Commission. The Fresh Petition has been filed before the Ld.
State Commission for a final decision on the very same

application which has remained pending since 2015. For the
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Fresh Petition No. 1983 / 2020 filed by the Appellant [
praying for final disposal of the pending Application OP No.
13/2015 |, the applicable Court Fee of Rs. 10,000/- had also

been deposited.

20.01.2021

The Fresh Petition was numbered as OP No. 05/2021 and
was listed for hearing vide the notice dated 20.01.2021

issued by the Ld. State Commission.

27.01.2021

The Ld. State Commission filed an Appeal before the Hon’ble
Supreme Court (Civil Appeal No. 41/2021) against the interim
order dated 20.11.2020 of this Hon’ble Tribunal. In the said
appeal, the Hon’ble Supreme Court vide its order dated
27.01.2021 stayed the interim order dated 20.11.2020 of this

Hon’ble Tribunal.

27.10.2021

Government of Kerala, vide G.O. (Rt) No.163 / 2021 /
POWER dated 27.10.2021, has constituted a Committee to
examine the bidding process and purchase agreements
entered into by KSEBL under DBFOO guidelines based on
the comments of the statutory agencies and the possibility of
terminating/renegotiating the Power Purchase Agreement in
the best interest of the State on a request pending before it
from KSEBL to approve the deviations in the bidding process
leading to the present PPAs. The Committee shall submit

report to the Government.

25.06.2022

In the Multi Year Tariff (MYT) order dated 25.06.2022, for the
years 2022-23 to 2026-27, the Ld. State Commission
approved only 300 MW of power (L1 of Bid | & Il) only for the
next control period from 2022-23 to 2026-27 out of 765 MW
of power contracted through DBFOO contracts. The Ld.
Commission has, inter alia, observed in its order dated
25.06.2022 that it cannot permit KSEBL to continue

scheduling of power from the four provisionally approved/
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unapproved contracts. The Ld. Commission permitted
KSEBL to make necessary arrangements for procuring 465
MW of equivalent power on medium term basis through
competitive bidding as per Section 63 of the Electricity Act,
2003. Alternatively, KSEBL has been directed to make
necessary arrangements for procuring 465 MW from power
plants through competitive bidding route from generators who
have been assigned coal linkage as per the SHAKTI policy of
the Central Government.

Appeals have been filed by the respective generators against
the said order dt. 25.06.2022 of the Ld. State Commission,
and the said Appeals are pending before this Hon’ble
Tribunal, wherein interim orders have been passed by this
Hon’ble Tribunal for supply of power at the L-1 rate in terms
of the said PSAs [ Appeal Nos. 167 / 2023, 253 / 2023 and
359 /2023].

10.02.2023

Vide its order dt. 10.02.2023, the Hon’ble Supreme Court
was been pleased to dispose of the Appeal (C.A. 41 / 2021)
filed by the Ld. State Commission, directing the Commission,
inter alia, to decide OP No. 05/2021 expeditiously and not

later than 3 months.

22.03.2023

The Appellant (KSEBL) filed an Amendment Application
before the Ld. State Commission, praying for amendment of
the prayer clause, to include all 4 PSAs which were
described as “unapproved PSAs” by the Ld. State
Commission in its order dt. 25.06.2022.

29.03.2023,
30.03.2023,
11.04.2023

In terms of the order dated 10.02.2023 passed by the
Hon’ble Supreme Court, the Petition No. OP 5/2021 was
finally heard by the Ld. State Commission on 29.03.2023,
30.03.2023 and 11.04.2023. Orders were reserved on
11.04.2023. On 10.04.2023, the Appellant (KSEBL) had filed
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its Written Submissions before the Ld. KSERC.

12.04.2023

The Ld. KSERC, after reserving the orders on 11.04.2023,
issued its Daily Order dt. 12.04.2023 wherein, inter alia, the
Appellant was required to file its final submissions alongwith
an Affidavit, within a period of 7 days.

17.04.2023

As directed by the Ld. KSERC, on 17.04.2023, the Appellant
(KSEBL) filed a Supplementary Affidavit before the Ld.
Commission.

10.05.2023/
16.05.2023

On 16.05.2023, the Impugned Judgment dated 10.05.2023
was uploaded on the website of the Ld. KSERC, whereby the
Ld. KSERC has rejected the petition of the KSEBL, i.e.,
Petition No. 5/2021.

24.05.2023

Hence, the present Appeal.
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Kerala State Electricity Board Ltd.
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Vydyuthi Bhavanam
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1. Kerala State Electricity Regulatory Commission
Represented by its Secretary
K.P.F.C. Bhavanam,
C.V. Raman Pillai Road, Vellayambalam
Thiruvananthapuram, Kerala — 695010.
E-mail: kserc@erckerala.org
Ph. No.:- 0471-2735544 ... Respondent No.1

2. Jhabua Power Limited
Through its Managing Director
Unit No.307, Third Floor, ABW Tower, M.G Road,
Gurugram, Haryana - 122002
Email: info@[habuapower.co.in
Ph.No.: +91-120-4948000 ... Respondent No.2

3. Jindal India Thermal Power Limited
Through its Managing Director
Plot No.2, Pocket-C, Second Floor, Nelson Mandela Road,
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Ph.No.: +91-11-435523%90 ... Respondent No.3

4. Jindal Power Limited,
Through its Managing Director
Jindal Centre,
12, Bhikaji Cama Place, New Delhi - 110066.
E mail: info@jindalpower.com
Ph.No.: +91-11-26188340 ... Respondent No.4
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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY
NEW DELHI
[APPELLATE JURISDICTION]
APPEAL NO. OF 2023
IN THE MATTER OF:
Appeal against the order dt. 10.05.2023 passed by the Kerala State Electricity

Regulatory Commission in OP No. 05/ 2021.
AND

IN THE MATTER OF:

Kerala State Electricity Board (KSEB),

through its Resident Engineer

Vydyuthi Bhavanam, Pattom,

Thiruvananthapuram,

Kerala - 695 004

Email: trac@kseb.in

Ph. No.:- 0471-25145%4 ... Appellan