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15 -ാം േകരള നിയമസഭ

9 -ാം സേ�ളനം

ന�� ചി�ം ഇ�ാ� േചാദ�ം നം. 539 09-08-2023 - ൽ മ�പടി�്

സാ��ിക �തിസ�ി േനരിടാൻ നടപടി

േചാദ�ം ഉ�രം

�ീ. അൻവർ സാദ� ്
�ീ െക എൻ ബാലേഗാപാൽ

(ധനകാര� വ�� ്മ�ി)

(എ) 2023-24 സാ��ിക വർഷ�ിൽ സം�ാന� ്
ഏെത�ി�ം തര�ി�� സാ��ിക �തിസ�ി

ഉ�തായി സം�ാന സർ�ാർ േക��ിെന

അറിയി�ി�ി� എ� േക� ധനകാര�
സഹമ�ി�െട ��ാവന ��യിൽെ��ി�േ�ാ;
എ�ിൽ അതിെ� നിജ�ിതി വ��മാ�േമാ;

(എ) സം�ാന�ിെ� നിയ�ണ�ൾ� ്അതീതമായ
ചില ഘടക�ളാൽ സം�ാനം സാ��ിക

െഞ��ം േനരി��െവ�ത ്ഒ� വ�തയാണ.് �ൻ
സാ��ിക വർഷെ� അധികകടെമ��,്
െപാ�കണ�ിന�ിെല നീ�ിയിരി� ് എ�ിവ

��ി�ാ�ി�ം സർ�ാരിന ്കീഴിെല �ാപന�ൾ

എ�� വാ�കൾ സർ�ാർ കടമായി

കണ�ിെല��ം സം�ാന സർ�ാരിെ�

കടെമ��ിൽ �റവ ്വ��� സമീപനമാണ ് േക�
സർ�ാർ സ�ീകരി�വ��ത.് ഇതി� �റേമ ചര�്
േസവന നി�തി ന�പരിഹാരം 2022 �ൺ മാസം
�തൽ അവസാനി�ി��ം, ഡിവിസിബിൾ �ളിൽ
നി�ം േകരള�ിന ്ലഭി�� നി�തി വിഹിതം �ൻ
ധനകാര� ക�ീഷ�കെള അേപ�ി� ് 15-ാം
ധനകാര� ക�ീഷനിൽ �റവ ്വ��ം, റവന� ക�ി
�ാ�് ഒേരാ വർഷ�ം �റ� വ���ം

സം�ാന�ിെ� ധന�ിതിെയ �തി�ലമായി
ബാധി�ി��.്

ഈ നിലപാടിൽ മാ�ം വ��ണെമ�ം

ഭരണഘടന�െട ആർ�ി�ിൾ 293(3), 293(4)
എ�ിവ���തമായി, 2017 ഓഗ�ിന ് �ൻപ ്
നിലനി�ി�� േപാെല െപാ� കണ�ിന�ിെല

(പ�ിക ്അ�ൗ�ിെല) നീ�ിയിരി�ം െപാ�േമഖലാ
�ാപന��െട വാ�ക�ം സം�ാന�ിെ�

കടെമ�� ് നിർണയി��തിൽ നി�ം

ഒഴിവാ�ണെമ�ം 22.07.2022-െല 134/2022/
എം.ധന ക� ്�കാരം സം�ാന ധനകാര� മ�ി

േക�ധനകാര� മ�ിേയാട ്അഭ�ർ�ി�ക�ം ഈ
വിഷയ�മായി ബ�െ�� ് ബ� �ഖ�മ�ി 19-01-
2023 െല 133/CM/2023 ക� ് �കാരം ഒ�
നിേവദനം ബ�. �ധാനമ�ി� ് സമർ�ി�ക�ം
െച�ി��.്
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ഇതി� �റേമ 12.07.2023-ൽ സം�ാന ധനകാര�
മ�ി േക�ധനകാര� മ�ി� ്അയ� ക�ിൽ

ജി.എസ.്ടി ന�പരിഹാരം �ന:�ാപി�ണെമ�ം

സം�ാന�ിെ� നിലവിെല വാ�ാപരിധി 1% �ടി
വർ�ി�ി�ണെമ�ം ആവശ�െ��ി��,് �ടാെത
റവന� െഡഫിസി� ്�ാ�് 2023-24 സാ��ിക

വർഷ�ിൽ അവസാനി�ക�ം ധനകാര�
ക�ീഷൻ നിർേ�ശ�കാരം സം�ാന�ിന ്വീതി�
നൽ�� നി�തി വിഹിത�ിെ� ശതമാന�ിൽ

�ൻ ക�ീഷ�കെള അേപ�ി� ്�റ��ാ�ക�ം
െച�� പ�ാ�ല�ിൽ �േത�ക സാ��ിക

സഹായം അ�വദി�ണെമ�ം ��ത ക�ിൽ

അഭ�ർ�ി�ി��.് ക�ക�െട പകർ�്
അ�ബ�മായി േചർ��.

(ബി) ഈ സർ�ാർ അധികാര�ിൽ വ�തി�േശഷം
സം�ാന�ിെ� സാ��ിക �തിസ�ി

��ി�ാണി� ്േക�സർ�ാരിന ്നൽകിയി��
ക�ക�െട�ം മ� േരഖക�െട�ം പകർ�്
ലഭ�മാ�േമാ;

(ബി) സം�ാന�ിെ� നിയ�ണ�ൾ� ്അതീതമായ
ചില ഘടക�ളാൽ സം�ാനം സാ��ിക

െഞ��ം േനരി��െവ�ത ്ഒ� വ�തയാണ.് �ൻ
സാ��ിക വർഷെ� അധികകടെമ��,്
െപാ�കണ�ിന�ിെല നീ�ിയിരി� ് എ�ിവ

��ി�ാ�ി�ം സർ�ാരിന ്കീഴിെല �ാപന�ൾ

എ�� വാ�കൾ സർ�ാർ കടമായി

കണ�ിെല��ം സം�ാന സർ�ാരിെ�

കടെമ��ിൽ �റവ ്വ��� സമീപനമാണ ് േക�
സർ�ാർ സ�ീകരി�വ��ത.് ഇതി� �റേമ ചര�്
േസവന നി�തി ന�പരിഹാരം 2022 �ൺ മാസം
�തൽ അവസാനി�ി��ം, ഡിവിസിബിൾ �ളിൽ
നി�ം േകരള�ിന ്ലഭി�� നി�തി വിഹിതം �ൻ
ധനകാര� ക�ീഷ�കെള അേപ�ി� ് 15-ാം
ധനകാര� ക�ീഷനിൽ �റവ ്വ��ം, റവന� ക�ി
�ാ�് ഒേരാ വർഷ�ം �റ� വ���ം

സം�ാന�ിെ� ധന�ിതിെയ �തി�ലമായി
ബാധി�ി��.്

ഈ നിലപാടിൽ മാ�ം വ��ണെമ�ം

ഭരണഘടന�െട ആർ�ി�ിൾ 293(3), 293(4)
എ�ിവ���തമായി, 2017 ഓഗ�ിന ് �ൻപ ്
നിലനി�ി�� േപാെല െപാ� കണ�ിന�ിെല

(പ�ിക ്അ�ൗ�ിെല) നീ�ിയിരി�ം െപാ�േമഖലാ
�ാപന��െട വാ�ക�ം സം�ാന�ിെ�

കടെമ�� ് നിർണയി��തിൽ നി�ം

ഒഴിവാ�ണെമ�ം 22.07.2022-െല 134/2022/
എം.ധന ക� ്�കാരം സം�ാന ധനകാര� മ�ി

േക�ധനകാര� മ�ിേയാട ്അഭ�ർ�ി�ക�ം ഈ
വിഷയ�മായി ബ�െ�� ് ബ� �ഖ�മ�ി 19-01-
2023 െല 133/CM/2023 ക� ് �കാരം ഒ�
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നിേവദനം ബ�. �ധാനമ�ി� ് സമർ�ി�ക�ം
െച�ി��.്

ഇതി� �റേമ 12.07.2023-ൽ സം�ാന ധനകാര�
മ�ി േക�ധനകാര� മ�ി� ്അയ� ക�ിൽ

ജി.എസ.്ടി ന�പരിഹാരം �ന:�ാപി�ണെമ�ം

സം�ാന�ിെ� നിലവിെല വാ�ാപരിധി 1% �ടി
വർ�ി�ി�ണെമ�ം ആവശ�െ��ി��,് �ടാെത
റവന� െഡഫിസി� ്�ാ�് 2023-24 സാ��ിക

വർഷ�ിൽ അവസാനി�ക�ം ധനകാര�
ക�ീഷൻ നിർേ�ശ�കാരം സം�ാന�ിന ്വീതി�
നൽ�� നി�തി വിഹിത�ിെ� ശതമാന�ിൽ

�ൻ ക�ീഷ�കെള അേപ�ി� ്�റ��ാ�ക�ം
െച�� പ�ാ�ല�ിൽ �േത�ക സാ��ിക

സഹായം അ�വദി�ണെമ�ം ��ത ക�ിൽ

അഭ�ർ�ി�ി��.് ക�ക�െട പകർ�്
അ�ബ�മായി േചർ��.

(സി) ��ത വിഷയ�ിൽ േക�സർ�ാരിൽ നി�്
ലഭി� മ�പടിക�െട പകർ� ്ലഭ�മാ�േമാ?

(സി) േക�സർ�ാരിൽ നി� ്ലഭി� മ�പടി�െട പകർ�്
അ�ബ�മായി േചർ��.

െസ�ൻ ഓഫീസർ
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Dear Shri. Modi ji,

As you yourselves have on severat occasions when you have

addressed the State Chief individualty and collectivety as wetl as in

by the Centre and the States are neededyour pubtic speeches, joint
to successfutty usher in of our country in various spheres.

Unresotved issues such as the pointed out would only impair the spirit
of cooperative federatism - a ctose to your heart"

I submit the rnemorandum your kind attention and hope that you wi[1

initiate urgent steps to the issues raised therein and in furtherance

of cooperative federatism for nation.

With regards,
Yours sincerety,

Shri. Narendra l{odi I i

Hon'ble Prime l+linister of lndi6

I invite your kind attentiqn to the Memorandum enclosed. lt sets out

certain crucial issues relating $o financial powers on which the federat-state

relationships so wett safeguadded in the Constitution, is founded. I have

addressed this to you as att the issues hightighted therein merit irnmediate

resotution. Yosr kind interventlon is urgentty sought.

I feet that steps rnust Uei taterr urgentl.y and the concerns shoutd be

addressed. owin$ ttrem
thwart the age$a tha
drawn up in ft*.t
investments in higher educatioi, Research and Developrnent and Science and

Technotogy. i

lesidence
tifr HauJe

r 047't 231840 '.2114853

152, South Stock

- Raisina Hitt, New Deth'i "' 110 01i1.
GF l; : - <- h ie-* 5e.<-) e-ta'r;r

ta1, l'tloor, Nonh Blo(k M7r )131241, lJJ38l2, 2131610 t 0471 2333489

GoverRment seffetari3t i. ehlefminisier@kerala qov.in

Thiruvananthapuram Pin 695001

/

twltter.com/cmokerala
www.ksralacm.gov.in



MEMOR NDUM ON VITAL
CENTRE. TATE FINANCIAL

Brrater fiscal decenualisafion in [r

the Tarclfth Finance Cornmission

public debt by State Gorremmenrc-

now rely on rnarket bompwiugs to

to the discipline of the financiat

rnterest rares, while fiscaliy prudont

) Under the Constitution, t.he Finance

futicle 280 once in five years

evident from the

disintermediatian of the

Governments- Over the

was fundamentally on account of the recommendation of
disintennediation of the Central Government from raising

rationale for this re<ommendaticil was that States wot*d
their expenditure and would, aceordingly, be zubject

States tlut borrowccl unsusrainably woulcl face hi6 her

would be able to bonorv ar cheapcr ratcs.

constituted by the Government of lndi.r un jcr
integrai role in regulailng sub_narional borrowings, as

the TWelfth Finance Commission in 2004_05 for rhe

frorn the raising oi public debt by Stare

an

of

Cenral

States' fiscal deficit and

Commissions have been recommenriiug targes for
debt, the basis on which the Ceutral Covernment fixes he

Net lJorrowing Cr:iling of Sra(e.c I particular f inancial year.

3. Eowever, over the last five years,

fixing the Slate,s net borrowing

of the acrions of the tInion Ministry of Financt wlilr
ilings has raised some grave concerns lsr the St rte

Governrnents. It is poinrcd our Lrnder lhc declared objective of fixing the nel bonnwing
ceiling, Aniclt, 293(3) of rhe is being userl ro vitiare rhe Sratc,s independence and
make systcmatic inroads into rhe

Constitution.

SSUES

INTRODUCTION

1. The composition of the.financial of srate Go\rorrlments has changed significantly in
the last 25 yrears. The shae of and advances from the Centre has declined from rver
15.8% of all Srate liabilities tur to 3.0% in 2020. Kerala is no exception ro this trend. The
ourstandlng loans and advances the Cenfe to Kerala State as a perc€ntage of Kerala
State"s toral liabitities have from 12.4% in 2005 ro 3.S% in ?020. This trend .owards

aulonomy of State Gnvernme rrts, enshrincrj in r ur



4. The Constirution defi.nes (he scope of executive power of the Union and the State Govemrnent r'

By virtue of the provisions of Articles 7-1 and 162, the,,cxccutive Jxrwer extends to all mrrtle s

c0nceming which the Parliamenl ancl the State Legislature have the power t0 make laws' Th s

executive power is broad- By thc Entries 35 and 43 iri tists I and II of the 7h Schedule' tl e

executive power of the Union ar*d the States shall extendlto the public debfs' It appears that to p It

thematte{beyonda*yslndowofdotrbtandenforceakiacloffiscaldiseiplire'theframcrsoftre

Constitrrtionmadespeiiicprovisionsinrwpectof,bormwing,bytheStateandtheUniln

Governments. These are contained in chapter Il of Part xll of the Constitution in Articles 2 )2

and 293 of thc Constitution. Aflicle 292 dcals with the pxecutive power of borrowing upon lle

secrrrity of the c<rnsolidate.d Fund of India, and Parliamgrt, by law, has the F)wGr to regulate t he

Iimit, Article 293(1) deals with the execfive power of a state to bormw within the territory of

India up<ln the security of thc consolidared Fund of the state' and the I-egislature of such st rte

by law is empowered to irx the lirnit. Article 291 {2') enables tlte Government of India to mi ke

loans tc. anv State so lo[g as any ]irnits set underArticle f92 are not excecded'

5. Article 293(3) of the con-ctitution fetters the snte's p(lv/er to raise loans' undcr this provisior ' if

there is strll any part of a loan made to the St*te by the Ggvernment of lndia or in respect of wl ich

rhe Government of lndir has given a guarantee, srate is furbid<ten from raising any loan rvitt out

the consent of thc tJdtln Govemmenl The words any lOAn in tlus chapter must be read in ligl t of

the accepted canons o[lnterpretation of slatutes' In s.8'Bomuai l"s union af Indiu (199t) 3

scc Paget, the l-ton'blc Suprcrne court held that fedefirtism is part of thc basis stntcture or ths

constitntion ard na Act should impinge on this federal chamcter- It is therefore clear that any

inteq:retationofAnicle2g3th8toverridestheCo[stitutionsfederalcharacterwc'ulrbe

inrperntis;ible- Further', thc liabilities of other instmmentalities of lhe State Covernment' like

statut{}rybodiesandcornparrie.s'donotcomewithintherjefinitiorrtrlSraicdebtasenrisagidin

rhis Chapte r. 'l'he rlehnitiun of 'Slate' ia Article l2 onl-v appties to the provisions of Part III c t the

consritution.'stale'asclefincdinArticle2glofthccoqrstitution*'illhavctobcconstnrtcasa

rel',erence r0 rhe statss as de{lned under Article 1(2) ol'the constitution re{rl wit}r fie lst Scht dule

to the clonstitulron. The Hon'ble supreme corut in smte of Eihar u:' unio* of Indio & Anr

1u970) t scc 6u and las}i Delek Gumin8sohrians Ltd & Anr u' s'a'e of Karnatako d ors

has held rhar Ehc e[larged detinrtion of 'State'as defr"mdurder Article 12 of the Cnnstl'utiotr

would not apply to other parts Qf rhc Ctonstitution. Thc move to eombine' the debts of legal er Ltities

owned hy the smte and dre general de.bt of the state cstenr.menl is corrtrary to the prtrvisir 'ns of



l
the Constitution. tr would im1;eril the borrowing powers of the States and jeopard se rhe

development plans it seeks to aehieve through its various agencres.

6. To further explaiq the requirenient that a State must obtain conseDt urnder clause (3) of \rticlc
293 of the Constitution of India is applicable only when a State is either indebted to the ( entre,
or wheu repayment of a loan iaken by the State rfiich the Ccntre has guaranteed re mains
outstanding' This implies thadthe purpose of thrs provision i r the Constitution is to prol:cr the

rights of the Centre in its capacity as a creditor- clearly, tl:erefore , the conditions under clause
(a) of Article 293 musi nece$sarily be directly related to the specific loan for r,r,hi :h tire
Govemment of lndia issues corsent underc.lause (3) of Article 293. In other words, using. lrticle
293{3) and (4) of the Constitutron to regulate and oversee the financial management of th, Starc

Govemments and their agencies is far beyond what is contcmplate.d in the Constitution.

7' In ths succeeding sessions of rhb Memorandum. the issues that havc rccently surfaced in tt e area

of Cenre-State fi nancisl have been brought out

L tinance Cornmission
Article 280 of the

by the President in the interests

appointed bythe Union Governrnent under
on of India

in the State aad any other mattsr referrql to the Comm ssion

sound financc.

8- The Constiturion of India that every fifth year or at such emlier time as the preeide[t

considers ileoessary, the Prosi must ccnstitute a Finance Cornmission which shall consi;t of a
ehairman and four other to be appointed by the presideat. This Commission is
constitutionally tasked rvith rng recornmendati<_rns on the following sub.jects vi: . thc
distribution between the Union the States of the net 1>roceeds of taxes, the pnnciples .vhich

should govem the grants-irr-aid the revenues of the Srates crut of tho Consolidated Fund of ndia.

the measures necded to the Consolidatcd Fund of a Stare to supplement the rcsour rc.s of
the Panchayats and Municipali

9. The Constitrltion doB not making Sre recommendations of the Finance Corrunission

as iastruxileflts for the Union to regulate the SLare Governn:ent in the exercise of its
exeeutive financial powers, provided for under the Constitution. Over the first scven de :ades

of the country's existanco, this principle of independcnce of financial potvers of the iitates

and the Centre, was respecled i letter and spint Horverrer, as has been detailed in the succe :diug
paragraphs in this

this rinwri$en premise,

the Union Governmcnt has becn consistently deviating from

I
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10. while appointing the Fifteenth Finance commission (FFC) in 2020, its Terms of Refcre nce (tol c

provided thal "wile making ils recommendations, the contmission shall have regard' amot 8

other considerations, to: ..........(vi) The conditions that GoI may impose on the states wfule

providing consent ttnder Article 293(i) of the Constitutioh' "

ll.Furthsrmorc, "The (Jnian Governwent requested w td,define what is permissible as sfa/i''s'

borrowing and prescribe thal any liability taken outside prmissible soarces of borrowing shot'ld

be prohibited. It also requested tts to recommend a repo\ing system for any such bon'owings' It

held rhal the (Jnion Government shotld have tht adltoQty to fegulate market borrow'ings q'a

state, if rhe tauer is foand lo be raising unauthorised of$,budget borrowings' (Para l2'20 of the

Report of the FFC).

12 Thr.ls, for the first time after ihe country secured rndepen&nce and became a republic' tho Unj on

Governmeut had sought to use the ToR otthe Finance conmission to coutrol the state's pow rrs

to regulate is debt. As rnentioned above, the Umon Gowmment made an appeal to the FFC to

recommend granting powers to itself for regulating marketborrowing of the States if it is rais ng

off-budget borrowings. This request was ostensibly madE without due regard to the fact that this

contravened the Constitutional a6angement rn respect of finaucial powers assigned to the Cel tre

and the States.

13 How$,er, rhc FFC, to its credit, did not venture to ups€t the constitudonal balanee of finan:ial

powcrs. It did not act on the request raised by the Union oovernment' The FFC observed tiv t at

an aggregate level, the Stateshave maintained their fisoal derrcit (Para 12'36 of FFC Rep:rt)

belorv the target of 3 per cent of GSDP for mo5t of the y€ars in our review period' except 2( 15-

16 and 2016-17, the slippage being on account of ttre Uljwal DISCOM Assurance Yojana (UD \Y) 
.

scheme, under which States were to take over certain pan of DIScoM debt stock on their 'rwn

balance sheets reflected in higher fiscal deficit in those years' The FFC further roeorrmended that

the nomtal net bonowing limit of state covemments for ilte year 2a2l-27 may be fixed at 4 per

cent of osDP. 3.5 per cent f6r 2022-21and 3 percent for thc penod for $e period 2023-24 to

2025-2(t. As rtgards contingent liabilities and off-budgetery borrowing, the FFC recommerrded

that government.s at ail tiers may sbserve strict discipline by resisting any further additions til the

st<lckofoff'bu<tgetransactionsandcontingentliabilitieswhichisagainstthenormsoffscal

transparcncy and detrimental to frscal sustainabiliry. The .}FC advised the Centre and the S iates

to be transparent about both its contingent liahility and off budgeiary borrowings'



14' llrus, it may be obwrved that the pr€scnt actions of the Union Government in lising Arti( le 293

to encmach into the powers of the State Govem.ment does not have either the c'xplicit or i nplicit
sanetion of the Finance Cornmission - the sole body corustituted under the Constirution tr make
recomnreDdatious oa matlers re ating to finance bsf$,een the Union and the States

ll. lnterpretation of Artiele 293t3) & 293(4)

5

unfortunately, ihe above approach of the l.inance Mini try in

While the State Govemment has consistently mainr rined

sutTtce it to sqy, the powers of the C&AG extend ot ly to

l5.It is poinred our that this

co nrpani es/corpora rions,

that such classification is

where principal and/or interest to be serviced ou1 of tlre Stats Budgets and/or by assignrnent

oftaxes/cess or any other revenue, Stale

I 6. Presunrably, an oft-iepeated is that the Compeoller and Auditor General (C&AG) of
India have classified borrowi of egencies of States Govsrnments as off-budgetary borrov ,ings.

fbr the current use of Article 291(3), as seen in the letter , rf the

Miuistry of Expendirure cited

iucranentally making inroads the State's powers enslrrined in the Constitution ha: gone

furthen The Ministry of has now stipulated that along u,ith balances maintained in the

Public Account of a State all bonorvings of State Govemmcnt cntities rec:iving
budgetaq, suppofi from the Budgct will also be taken into consideration whiie sefti rg the

borrowing limits of the State Mde Letter no. 40(2) PF-S12O2Z-23 dated 3l.0j .2G22

of the Deparanent of , containing instructions on the Net Borrowing Ceiling I rr thc

stipulated thar Borrowings by State public iector

purpose vehicles (SPVs) and other equivalent instrur rents,

financial year 2022- tt

This is then toutsd as the

mfltlsrs relatecl to accounting

provisions that regulat€ the fi:

auditing of public money and not to the interpretation r f rhi_:

powcrs of the llnion and the States utder the Constin rrrL_.n.

This solely falls within dre in of the Judiciary of the country in light of rhc princil le of
$eparation of powers enshrined the Constitution

17.The Union Covemnrent and State Govemments have huudreds of companies and stat ltory
bodies established by them. agencies help tlre Governments, Union and States ro can / out

iheir respective devetcrpnrent l,lnder the L]nion Govemment, several sush institr, tions

reccive ltudgetrry support thc Union Budget either as 'grants' or as .inl'estmerrts,. 
_t hese

cxtensively frorn the financial markeE through their owninstitutions furtker tap

4



borrowings. These borrorvings help significantly in moving the development agenda of t re

countryforwar<I.Ler.eragingthemarketsthroughsuchmechanismsisnowconsideredlre

coroerstone o[ modern 6nancial manage6ent and is a prlctice that all countries r€sort io' w]r le

the letter of the Departrnent of Expenditure, crted abovqattempts to impose restrictions on tire

States, the union Govemmenr itself does nol rmpose any such timits on its own borrowings ry

taking intc account the borrowings of the agencies set up. by it' Given this' thc prescription d rat

the horrowing of state Governmtnt Agencies wili trc reckoned to determine how st rte

Governmeutagenciesshouldaccessthefinancialandr0oneymaiketsofthecountrybeconres

discriminatory, illogical and unfair - apart from the fact tbat it clearly violates the constitutior ''

18 To reiterate, the scopc of Article 293(3) and (4) are limit(d to the State as defrned under Artic e I

(1)oftheeorrst.itulion.ltcannr:tbeexten<ledtclincl$dethedebtofGovemmentAgenccs,

including companies and statutory Bodies, regardless of whether the Legislature of the statr ) in

its wisdom decides to finance thenr by way of 8r&nt or esignment of taxes and other reven Jes

through its Budget.

19. Over the eight decades of indepenilence! a very robust fQderal financial &amework has evol ued

in the country. The t-lnion Govemmont has in place $he Fiscal Responsibility and Bur {get

Management Aot, 2003 (Aet No. 39 <rf 2003) enacted 11$ Parliament. Based on this, the UlLion

regulates its fmancral affairs. AIt state Governments have their own version of the Fi ;cal

Responsibility framework. The state l-egislah-[c of Kerala enscted the Kerala Frscal

Responsibitity Acr. 2003 Act 29 of 2001 The Lcgi.slantre alvr enacted the Kerala ceilin'1 on

Government Guarantees Act' 2003 Act 30 of 2003'

20. using Article 291(3) anci (4) $nongly to drivs the fiscal mmagernent of the states would seric usly

impinge on tlrr: fcderal-state financial architectrrre and would evidently be u/tra virel the

Constitution. Furtherrnore' the executive porver o[ the U4ion and Stales iis eoextensrve rviut the

logislative power clear1y specihed in the Conttitution'

Iegislative porver vis-a-vis Article 391. no €xeculrve

the Parliament havir g no

can be oxercised bY the L rrion

21, As thc'frvelfth Iinanoe Cornrnis'sian points out' any or laok of Prudence shou'n bY

the State in its fiscat nlallflgelnellt would t:c cvaluatcd assessed kry thc hnancial m: rkets

of rheir hscal managemelt I roulcl
themselves. The borrowings of States rated higher in

naturally cary 6 lorver risk prenrium in the market'

I

I

wotld have to PaY the Pric : of a



t,

7

higher risk premium. lt iscer(Einly not for the Union Government' through a constihrtionally

wrong and misplaced applicatibn of Article 293{3) and (4), to make any inroad into th: State's

hnancial powers enshrined in tbe Constitution

22. Therc is Yet another asPect that equsllydisturbingUnderthefederal-sBtefinancialarcritecture

in the Constinrtiou" the constitutioml strustult for making recommen(ations is

23.Furtbennore' the Terms of of the Fifteentlr Finance Commission had sp rcificalll'

providsd rhal, while making rccomrnendations, the Cornmission shall have regartl, among

other cpnsidcrations to the ions that Gsvernmeul of India may impose on the States while

providing con$eRt under 291(3) olthe Consritution- Despite this specific mand ate being

given to the Fiftoenth Finance when the Commission recommendcd the borrowing

limits of States for FY -23 and FY 2027-24 at 3 5% and 370, respect vely, no

recommendationsl comments made by the Commission oo any corditions that the Union

Govemrneat maY irnPose" Fiftsenth Finance Commissios was mindful of the cff-budget

the Finaace Cornmissiou.

such rocomruendation tlat

Expenditure.

liabilities. The second is a

of the previous fourteen Finance Colrrmissions have made any

serve as the basis far tfie above deeisioo of the Doparfuent of

while allowiag the limits and had discussed this aubjwt

of the variqus State Governraents-

bonowings of the'State and

extensively *ittt thi Fimnce
I

lll. States and tfreir ngent Liabilities

24-The actions of the Union through its usc of Article 29313), ultra vi es o[ the

Consrimtion, $eoms to stem from two corsiderations. The frrst is a wrong intr rprcution

that the ambit of Article can be extended to managemcnt of the State's :ontlngenl

'lTanded notion iirat sans the 'disciplinrng'hand of the Union

Government, the States, Ieft to may rtot take pnrdent decisions on their own!

25. Article 293(l) reads as

293. Bonot*ing hY Stalzs

(1) Subject to the this article, lhe execulive potuer of a Stute exlends lo borrowing

within lhe territorY of upott lhe secrrrin' o{ the Consolulatetl l:untl td the Itate within

srrcA lirrrits, i-f anY, as maY litne to time be -fit;ed by the Legislature o.[such S'ate by law



and to the givingolguqrsntees within such limit$;;rf ony,6ts mery bc sofixed (emphesis

added)

26. Evidently, under thc provisions of the Consfitution, the Srate legislature is empowered, and sol rly

so, and fi'rlly competent to limit the amount of guaranteot which a State Govemrnent rnay gi re.

The Union has no role or business or grounds to interverry in this, as these are assigned to Sta.es

under fte Constitution- Pdor eonsent of the Governmeusof India is also not necessary befon: a

Sbte Covornmezt iesues guaraotees Article 293(tj speciGcally distinguish€s between

'barrowing'and 'guamatoes'- the term 'loan'

bomowing only and is not inEnded tc apply to

therefore, would be that Staie govefiments do

before giving a guarantec. Hence, using tfo provisions oflArticle 293 to bridte powo6 guaranieed

to the Sffito$ is constiar&onally untenablo. States tnve $solute right to issue guarantees to its
a8euores

27 Most States have established rnechanisms to ensure prsdent maragement of their condngtnt
liabilities. Kerala was among the first few States which e@cted legislation ro regulate contingr nt
llabilitres. It enacted the "The Kertla Ceilicg on Governrlrent Guaraotees Act, 2003', to provi ie
for ceiling on Govemment guarantee.\ and other matters eonnectecl therewirh or incidental there r:_

UIrder the 2003 AcL initial ceiling limit was fixed at fu I4,000 Cr which was subsequently revis d
to Rs 21000 Cr rn 201-5 and to 5% of GSDP in 2018. The Guarantee cerling limit is currently fix d
at IOozb of GSDP.

28' Under the Guamntee Ceiling Act 2003, fhe Govemment charyes a minimum of 0.75 per cent p Jr

annum as guarantoc commission. The legislation provides lhat this Csrnmission cannot be rvaiv,;d

under any cireumstancos. Though the guarantee commissbn is taken into a gcneral pool, the fe:s
is adequate to take care of devolvement under the guarardees. It has also to be ernphasised th at

the eredit record of the State Government is oxcellent and there is no precedent of the Covemrne rt
of Kerala not honounng the guarantres extended by it.

29. One of the rersons that the Centre and the Stare Governmuits creatcd Public Semor Undertakrnl ;s
either as Companie s, Societies, or Statutory Boeties is to givu spccral emphasis oD scctoral grow h
in specific areas of public interest. Such agencies mayt also borrow from the market. The e
repayments of these borrcwings and iflterest thereon are acharge on thc inconre of the colcernr d
ageney Depcnding oE the financial he,alth of these agetrcie:s, some of thesc borrowings mi y

;

I

i



sometimes have to be apinst

cases, Government may have

issued hy a State Governme,ut

r€asen that the relevant Acts

funding or invximents in ies as equiqr, loaffi or other capiCal grants. The guarantoes

Guarantees provided for credit enhancement. R some
provide such guaranlees over and above necessary viabi rity gap

obviously in the nature of contingcnr liabilities. It is for this
Eost states prescribe a rnaxirnum litnit or exti:nt to which

Govemment guarantoes rnay givon As mentioned above, ths Kerala Ceiling on Governmen(
Guarantee Act, 2003, as from time to time provides the Guarantee ceiting timits

30. The use ofArticle 293 to liabilities, besides being ultra vires of the Cons itution
also stems ftom a uiisplaced evea perhaps au overbearing notion that the restrafuring I and of

to pruden0y regulate their contingent liabilities. Nothing can be

on this issue of conraining contingent liabilities, the track record

the Union is needed.to get

of lhe State Gor,ernmsnl cl.*,
Govemment.

In any way compare less favourably u,ith that of rh, : State

I

31. Withcat belabouring this

robgst mmhanisms of r

suffice it to say that the State of Kerala has put in plac: very
and the required measups under the Kerala Fiscal

morefallacious rhql

.--o---

rthis. In

management and fiscal stabiliq, progressive eliminatio* ofrevenue deficit and sugaiaable debt

Respoa*ibility Act The Kerala

is an Act io provide for tlre

management consistent with

Govemment and crrnduct of

the (htyemment .thal I at

Responsibility Act, 2003 enacted by the Staue,s Legislature
ibilify of the Government fo snsure prudeilc.e in fiwal

I stability' g[Eattr transprenoy in fiscal operarionf of th€
I policy ia a mediurn-l+rm fiscal fremework and for rnarfers

ansporency in ils fiscal operalions and mininize as far as
ofiicial secrecy in the preparatir>n of'anntu! bttdget.

prcJudica to the genera{iryx al the foregoi.ng provision
irnc of prrsentation of anntnl budget tlisclo.se in suclt

connected therewith or inci I thereto. The Statc has also issued Rules urrder this Act ;alled
the Kerala Fissal Rules 2005.

32. This, iruer alis,provides for

5. Mea.rurc-r for Fiscal - (1) The Gavernmeat shall tdlce suitable
me{lsares l0 en$ure grealer
practicable in public

Provided that the shall hat,e the power to reterve any ,ruch infornutiott
which x,ould advcrsely tht: interctt af the State Exchequer

(2) In particrtlnr nnd

mlnner US mAry bg

followirg:



(a) the $gnifrcant changes in the , palicies and practices

ofecting or likellr to fficr lhe compliance pre s c ribed fi scal ind icators ;
(b) osfar as practicable, all onlstanding lia bil ilie s, revenae demand

raised, but nat realiaed, committed liability of w"gorwo*s and supply

contracts, Iosses incurted in providing goods and services, aff budget

bonott,ings

budsctgry imaticdio nl (emphasis added)
1

33. Arcodi4ly, tte State Govemarnmt makes a c.omprehensife disclosure of outstnnding Guarantws

to the legielatrre of the State thrcugh Table A38 of Budg$t Documents as prrbtished in Budget in

Biief which is a public document. this dirclosr.Ee i$iduly done in the format of Form 83

presoribed under Rule 7 of the Kersla Fiscal Resporxibitry Rules 2005. With such a robust and

welldesigrrd architeearre in the State there is neither ar$ tegitimacy nor any need for the Union

Govsmment to atteapt to bridle the $tate's contingerii tiabilities ard rcstriot bonowings of

agercies, PSUs and other institutious set up by a State G

i

lV. Legat Basis for Fiscal Responsibility (FRL) [egislations of States and the
Union

34. The Constitution deliues the scope of legisiative and e3rcutive powoF:l of the Union and he

States ln terms of lcgislative porver-sharing, Article 24,6 of the Constitution confers legislat ve

powers on the Parliament and tlre State Legislatrues on Ere subjects enumerated in the Seve rth

Schedule. This schedule contains three lists i.e., List I or the ["]nion Listover which the Pariiam :nt

has exclusive comp€tence, List Il or the State List over rvhich the State l.egislatures hr ve

exclusive competence and List lll or the Concurrent List over which both the Parliament and fie

State Leglslahrres have competence.

35. By virtue of the provisions of Anicles 73 and 162, theexecutive powerextends to all mat! ers

conceming rvhich the Parliament and the State Legislature have ihe power io make laws.

35. Article ?3 rsads as follorvs:

73, Exlenl of exealive poa,er etf the Uniort

.l . Subiect to the provisiont of thi.r Constiitrtion, lhe exeaiive power af the {tn on

shall extend
a) to the ilrc.tte,s with re;;pect to y:hich Parliarnent has power to

lav,s: end
b) to the exeric"i.rc r{ such righgg, authority and ju*eliction as tre

exerdsttble b.v the governmenl ot' lndia by virfirc of any lreaty on

agreement: Prrx,ided that lhe ezeaiive power refdrred lo in t;ub cla tse

{a) shall not, save as expressly pravided in this canstitulion ar in,nv

nr, &e

r
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ll

law by Parliament, exlend in ary Statc lo malters with re: pect in

the Legislature o! the State has also power to nvke lqws

Utttil
af a State

matters wilh lowhich Parliament has power tomake lawtfor lh'ztStale

such pawct orfunctions us the Sate or ofieer ot aulhori4t thereof

coald immediately before the commencelnent of this Constitution

huncil of

37. Article 162 reads as follows:

162. Extent ol execntive

execulive powerrof a S/lr,te

laws Provided rhat in any matler with respect to il ich thethe Slate has power lo
have power to make laws, the execulive powe r of the

limited by, rhc exectriive power expressly coderrec b)' the

Parlianrcnt ttpon lhe Union or aulharities thereot iototcil

38. By the Entries 35 a$d 43 in I and II of the 7th Schedule, the legislative power of tlr; Union

and the States shall extend to ir respective pubtic debts. The framcrs of the Constitution also

neade specific provieions in of 'borrowing' by the S tate and the Union Govemment s, These

are contained in ClraPter lI Part XIl of the Constitutiou in Articles 292 arrrd 293 of the

Constitution, Article 292 deals ith the executive powsr of borrowing upon tho security of the

Consolidated Fund !f India, Parliarnen! by law, has the powor tc regulate the limit Anicle

of a State to borrow within the territ'ory of India Ilpon the

of the State, and the Legislatrre of such State b z law' is

39. Under €ntry 33 of Lisr 1 afid 292. Centre has pas.red i* FRL and uuder Article '3 of the

Constitutioa, the Uni<x's power is co-extensive r'.'rth the law-r:raking g ou'er of

rc pravided by Parlionent, a State and any offtcer or authority

,, norwithsfrndiry anything in lkis article. contin*e to ex$rcise in

' of Sute Subiect to the proviiions of this Constitut on' the

exlenc! lo lhe nwtlers wilh respecl lo w'hich the Legisl tlure of

I.egi.slatare of a State and

State shall be subject trt,

Conslilution or bY anY lav'

oJ Ministers.

Parhament and shall extend tc

Iarvs.

matters ,,vith respect to which Parlierment has the powe: to make

40 Sirnilarly, under ennY 43 cf II and Artic'le 293(1), the States heve passed their Fiscd

ResponsibilitY Legillations unde.r Article 162, states' cxecutive power is so-sxlen iive rvith

the lan-nmking Power of its

Legislaturc of the State has

and shall extend to the matters with respect xo rvhieh tho

power to make laws' Thi; would unequivocally mean tAat



l3

lines of its autlraritY and beyod what is legitimately its own domain and intsffene

entrusted with the Stattes. that necdless constitutionai disputes
extralegally into ardas nghtfut

around issues that disturb the stnrcture of the Constitution happens'

V. Management of the blic Account of the States

44. For over sevsn decades after Constitution was enacted" successivo Union Governruents have

always adhered to the provisions respecting the finmcial polilGrs vested with the

State Covernments fo manage ir affairs. In August 201?, Article 293 (3) was wrongly and

uoconstitutionally to significantly c,onstain the financial teedom of State

letter No. 40(6) PF-V2m9'Vol III dated 28rh August ' :01?: rhe

Ceiling of the State Governrnent'

 5.Artiole 291(3) can orlY be ,ly usecl for imposing conditions related to a re luest for

bonowing of a State Thiscarrnotbeuseiltoconholoradministerthebonorvingof

Constirution, these are matters that exclusively rern rin in the

Thus clearly. even if for argument's sake' condiiir ns under

Article 293(1) were to be generalisable over tho ovemll mnual borrowing programnre of

States, this could at most to the State's share of Opcn Market Borrowings and the

borrowings from Cennal and Financiat Institutions like LIC, NABARD etc', which are

It is not diffrcult to see that such conditir ns canaot

go beyond and bo uieA m and regulato the exerciss of the Saters financial powes itself'

crf the Stare is a constitutional provision in Article 26t (2) where

all transactions of the State other tlran those oredited to or debited frorn the

Consolidated Fund of lhe Sute. ,{rticle zS3fl}confers on tbs States the powers of regulating its

by the Legislature of the Stats" The Public Accouni of the State

where constihrtionally the State plays the role of a baaker

to itself. Bul, without a vali legal or financial basis, Govemment of lndra, by < eciding to

arbitrarily exclude asrounts in Fublic Account irr assig:ring the net borrowing 6giling' has

attemPtod oo make serious rnto the eonstitutional financial powsrs o{ the State

Governments while at the

liquidity from tinre in lit'ne.

the State Govemment. Under

dornain of the State

45. Furthermore, the Puhlic

Publie Aecount undEr law

wlute rocKoIllIIE, ult l\st

e.ry

time seriou*ly unpairing the ability of the State to rnanage its



l4

Vl, Reserve Bank of lndia's powers to control borrowings of State
Government Agencies from Bank regulated W RBI

4T.Following the unconstiurrional use of Article 293 by de Unlon Government to repudiae the

constitutional powers of the State Governments, the Bank of India has also now chi mged

its slance on bcrrowings by States from Scheduled Banks. Contrasting earlier I\ [aster

tls l-Inion Govaranstrt vis-a-vis settirg tbe Net Borrow ditiosu, will help b apprcciate &is shift.

48. MasterCirsularDBR.No.Dir.BC-10/13.03.00/2015-16dn'LoansandAdvances-Statutoryand

Other Restrictions'dated July 1, 2015, contarne.d the gonsolidated instructions issuerl hy the

Reserve Bank of India to banks oa statutory and other @strictions on loans and advances The

feillowing is an extract from Para 2-3.7 .1of the said Maiter Circular (from the year 201 i)

"(iii) In resryCt of projects tndertaken by plblic .eector unitn, term loans may be

sanctianed anly for corporate cntitie.s (i-e. ptblic seclor undertakings register:<l

under Companies Act or o Carpctration estqblished under rhe relevanl ,ttatute,

Furthen snch lerm loans should not he in li&u ofor to stbstitule budgetary

resourcet envisaged for the project.

design, Wile such publit sector urits rnay,*rclude Special P*rpitse Yehicles

(SPVt:) registere.tl uncler Ihe Contpunies Act $et upfortinancing infrattructtre

prajects, it should be ensured h), hanks ond$nancial instifrttions that these

loans/investnrcntt are n<ti rcedfor.financinglhe budgcl af the State Goyernrncnls

Whelher wch /inancing is done by x,ay at extending loons ar invefiing in lnn,ls,

banhs and tinancial institutions shoultl unclertuke due diligence on lhe viabilit t

and bankahility of such projects lo enfio'e tlibl revenue streamfrom the proje<:' is

sfficient ta take care of the deht scn,icittg ohligutions and thpr the

rcpaymenl/serticing of debt is tlot oul of hrdgctary resources." (Emphasis ad,tetl)

'19, The following is an extract from the instruclions rssurd ([rom the year 2022), vide Letter

issurd by Rescrve Rank of India (RBI/2022-23/71 DOR.€RE,REC. No.4?/1j.03.00/2022-; 3

June i4, 2022) to all Scheduled Commercial llanks exclu(ling Regional Rural Banks (RRB )

Cireulars issued by RBI on thrs subject witlr the ones has issued after the changed stend of



b)

c)

d)

reads as fbllows:

l5

"3" Buks/ FIs have been found to have piolated our inslrtetions uiich in,er
alia require that in o/projects underlaken by govemmenl ownecl entities, crm
loans should be onlyfor corporate botlies; dqe dilwence shoatd 

.

50, The RBI has clearly shifted its stand ia the matter of loans availed by SUate Crovor*ment
Ageucies. While, as ieen abovg were hitherto allowed to financo State Goyemmen
Agencies, where Budgetary for the fiaanerng was paftof the project desip- This means

funding to meet its obligations on repayment of liabilities
that a project receiviag viability

(say rhose arising out ofbank

Funding by Stare Govemments stand restricted.

51. Amexure to Letter issued by Bank of lndia (RBI/202?-23I7 I DOR.CRE. REC.

LetGr issued by RBI in Juno

No.4?ll 3.03. aU2O2l.-21 Juue t,
I

Gcvemment owned pntities viz:

Restrictions' dated

) would be etigible for bank financing. However, as pe the

cited above, even proJects financed through Viability G rp

,2022,lists out ths extsnt irumrotions on Bank fmaace to

a) Para 2.3.?.1 - ' for Financing' of Master Circular
.00/2015-16 on 'Loans and Advances - Statutory and ( )tl.rer
l, 20r5

DBR.No.Dir"BC.t0/13,

Para 2.3.7.5 - ' of Master Circular DBR.No.Dir,BC. I 0/l i.03.00D0 I 5_ I 6
on "I"oans ard - Statutory and Other RcsEicrions, dated July l, Z0Is

Para 2.3.23 - 'Bridge against receivables &orn Govemrnont, of Master
Circular DBR.No.Dir. .10/13.03.0012015-16 on 'lxrans and Advances - Statut, ,ry

dated July l, 201-5and Other Restrictions'

Para 2(B)(ix) of Masrer DOR.CRE,REC.No.06/08. t 2.00 I i2022-23 on
'Housing Finance' April I,2022

52. It is nor diffrcult to see that the issued by R-tslon bank finance are legelly untenable
and ullra virc.; of the powers

arnendments made in it frorn

to RBI under rhe Banking Regulation A* 1949 an I the

to time. Section 2l of the said Act lays down thc pow:r of
Reserve Bank to control ad, by banking companies.

53. Sub Section 21(l) otrbe said
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(l) Where the Reserve Bar* is satisfied that it is necesssy or expedleot in the pl[gjnlgle;! or
in the tnrereslf l_{_depqqiglg or banki:_r&polisv so to dq, it may deternrine the policy in rel; tion

to advances to be followed by banking companies g$nerally or by any banking compar y in
particular, and when the policy has been so determine$, all banking companies or the ban <ing

company concerned, as the case may be, shall be bor# to follow the policy as so cletermi red-

(Emphasis suppliel)

54. Sub Section 2l (2) of ths said Section reads as follows: ,r

(2) Without prejudice to the generality of the power vestd in the Reserve Bank under sub-ser tion

(1) the Reserve Bank may give directions to banlon$ companies, either generally or to any

banking rempany or group of banking companies in liarticular, as to-

(a) the purposes for which advances may or mgy not bc made,

(lr) tlrr margins to be maintained in respect of Secured advances,

(c) thc maximum amount of advances or othenfinancial accommodation which,
having regard to the paid-up capital, reseryes e&rd deposits o[a banking cornpany and

other relevaut considerations, ,nay be made b$that banking company to any oile
qompany: hrm. associaiion of persons or individual,

(d) thr: maximum amount up to which, having'i.egard to the considerations referre d to

in clause (c), guarantees may be given by a baliking oompany on behalf of any or e

company frrm, association of pelsons or indiv[Sual, and

(e) thc rate cf interest and other terms and conditions on which advances, or othe
furancral accommodation rlray be made or guaSntees may be given,

5 5. The pow€rii conltrrecl on the RBI under Section 2l of ttr& Banking Regulation Act" 1949 : nust

pass the lirmus test thar it should be in ( I ) publie interes\ or (2) in the interests of deposito s or

(3) bankrng polcy. The directrons cannot be vague but tlust satisfy gecifically at least ot e of

the yardsticks Restrictiag banks in hnancing GovernmeBl owned entities does not satisfy pr rblic

interest. lu facl it ends up irnpeding economic growth tluougli State Agcncies, handicaps thr use

of leverage,, a vital instrumentaliry in modem day dwelopment finance - by Govemrnent

Agencies and rhus is clearly 3S3US! 'public interest'. 'the$ directions clearly carurot he consl mad

to be rn the 'interests of dcpositors' because this has notliiug to do wth the cre itworthrne rs of

the banks rlr the securiry* of the deposits. Funhermorc,,banks will only prudentially lenr for

projects and institltions that can repay the borrowed flind, s with rnlorest. The se relations ca irnot

be linked with any 'tranking policy' as no such restrictioris .have besn enuneialod as part ol any

banking pohcy in the country to darc, 
,l

56. Furthermore, tirese restric.trons imposed on bank financing single oul a specillo set tlf Lrorro xers

viz the Gtrvemnrent owned cntities. Rcgardless of the entities'credit rating, their use of proc seds

(rvhether it is for inftastructure projecLs) the restrictioni simply impose blanket sanctior s of

I

I

E

ii
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(1) Where the Reserve tsank is satrsfied that it is necessafy or expedient in the Eb[g-i4!9let ! or

in the i!!q9$S-AI-dgEAd!9IC or beuklBg-pqligy so to dq" it may deterurine the policy in rela ion

to advances to be followed by banking eornpanies gcueralty or by any banking compan I in

particular, and wheu the policy has been so determind, all banking companies or the banl ing

compstry concerned, as the case may be, shall be boutd to follow the poliry as so determi red'

(EmPhasis suPPlied)

54. Sub Section 2l(2) of lhe said Seclion rea<ls as follows: i:

(2) without prejudice to the generality of the power vested in the Re serve Bank under sub-sec tion

(1) the Rassrve Bank may give directions to bankin{ companies, either generally or to any

barking company or group of banking companies in liarticular' as to-

(a) the purposes for which advances may or ilay not be made'

o)th"marginstobemaintainedinrespectof'ecuredadvances,
(c) the maximum amount of advances or other.iftnancial acconrmodation which,

having regad to the paid-up capital, r&seryes d{rO deposits of a banking cornpany and

Qther rele-vant considerations, Fllly be made bythat banking company to any one

cornpanyl firnr, association of persons or inditridual'

(d) the maximum am0unl up to which, having.{egard to the considerations lgfglTr:d to

lo 
"turr* 1"1, guarantees may tre given by a coTpany on behalf of auy or te

company,'frrm, association of persons or in and

(e) the rate of interest and other terms and conditions on which advances, Or othe r

frnancial accommodation may be made or gua&ntees may be given"

55. The powers contErred on ths RBI under Section zl of & Eanking Regulation Act, 1949 must

pass t-he lirmus test that it sheiuld be in (l) public intercstn or (2) in the intercsts r>f depositr rs or

(3) bankiug pohcy. The directrr:ns canllot be vague but rrrust sa(ist-v specifically at least o ne of

the yardstrcks, Restricting banks in financing

interest. ln fact, it en&r up impeding economic growth'

of leverage - a vital rnstrumentaliry in modern day

owned entities does not sarisfo g ublic

gh State Agcncies. lrandicaps tte' Bs€

finance * by Govemment

Agencies antl thus is clearty ge!$l 'public interest'.'lhes. directions clearly cannot he conr trued

to be in the 'interests of dcpositors'because this has notlUng to do rvlth the creditworthin''ss of

thebanksorthesecuriq'ofthe<leposits.Furthermore,itan'fswillontypntdentiallylerdfor

prrrjects and institutions that can repay the bonowerJ funds wrth interest. These relations c atuctt

be linked with any 'banking policy' as nO such Iestrictlons'havc been enuneiated as Fart r 'f any

banking pohcy in the country to date

56. Furthermore, these testlictions irnposetl on bank ficancin$, single out a spccific set of bon rrvers

viz. the Covemmenr owned enrities. Rcgardlcss of the eniities'credit ratirrg, their use of prr ceeds

(tvhether ir is for infrastrusture projecLc) the restrictions simply impose blanket sancti'tns of
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57, The different i:rfracfions by thelUniou Gov+mnrqrt pointed out above frat upssts the b*lauee of

finsncial powers 
"si.Ufieh.d 

uufler the Constiution over the la t seven deades of iadependence

Govemrnenl owned agencies availing funds. Thus, the action of RBI in issuing a cir,:ular that

restricls hnancing of owned entities is blatantly ultra vires of their powe:s as it is

neilher in public interes( nor

in India.

interests ofdepositors nor any part ofany bankirg policy

Vl1. Unequaltreatment agencies and companies of the Union

under State GovernmentsGovernment vis-i-vls

in the Counky have heen out above. But beyond the legal untenableness, inft mity and

laqk of rationale evident in suchinmempts, the series implications, and grave consequence s of these

on the countDr's cconomic delplopment should not be ignored. Leverage in modern ft.nancial

markets is recogrrised as a tool to amplify economic growth. Any attempts to i gnore the

growth potential of debt in a eccnomy is bound to be catastrophic. Needless t< say, this

comes with lhe obvious nder tlcat leverage should be cxercised with prudence. With tee robust

legal mechanisrns *rat Stutes adopted in en^suring ftscal prudence particularly th:'ough the

Iegislations on contingent li*bilities, that have been variously

oullined above, there is no ofany ill-conseived or kneejerk reactions ern€rgency on the parl

outlined above in this memorandum. Badly conceived and iil-

thought-out measures drat are being adopted will cripple many vital pro.jects of tre Union

and State Governrnenls. For -ruch msasures will stymie well established m<'dels like

Public P rivate Partnership running on Viabiliry Gap Funding(VGF) ormode [s lil:e Hybdd

Amuity Models a popular

Authority of Iudia iG{IWl

of financing relied on by agencies like lrlational Highway

become unworkable if RBI were to implement its direction

discussed abovs- :

58. But what malces these also stand out is the discrimination evident in these me;rsures. In

the budget estrmate! of the U: Goverrment for the current fiscal year 2A2?-2023, tlre budget

estimate for capital;outlay of

debt are Rs.3,34 lakh crores

PSUs is Rs,8.3 Lakh croles, while the figures for equity and

the la;ge FSL.is of the

R*c. 26,488 crGres respectively. The outstanding deb of 26 of

of India alone stoodapproximalsly Rs. 1i lakhcroresrindRs. l7

2022 respectively. The restrictions above by eithsr lne Union

o['lndra will not hit plans of PStIs and Statutory Bodr es owned

lakfr crores lor FY 2021 ard

Govemment or the Reserve

of the Union such as the ones

or controlled by the Union nt. The impact squarely falls on PSUs and Statuto y Bodies
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of the Stat€ Governments alone, ln other words, the State institutions wilt be severely impe led

in contributing to the economic devolopment of the Stat6 and country particularly where lar go-

scale funding (as in in[rastructure projects) is required. ,i

CONCLUSION

59. This Memorandum outlines recent devclopments that seriously threatens to undennine the feel:ral

character of the Constinrtion. The Meruorandurn seeks io address several pertinenf legal rnd

financial issues that are vital to health federal-state rel4tonships^ The issues where the Ur ion

Govenrment have row ventured into in the absence of pov&rs under the Constihrtion aro classi ied

into specific issnres viz: -

a. Overnctrng the frarnework in the Constitution under Aiticlc 280 for setring up and using t re

Finance Commi.ssions as mearrs to overEee federal stafc financial issues

b. Constitutionatly untenable attempl to control financiaEoperations of GovernrnentAgeneit s

of the States ftlough incorrect interpretalion of Articte 293(3) & 293(4)

c. Extending indirect eontrol on the State's Contingent Liabililies without any powers assigr ed

for the same under the Comtiruriou

d Disregarding the robust Fiscal Responsibiliry Legislatfons eracted by the States for cnsur ng

hscal transparency and prudential financial managetndnl

e. Controlling the managernent of the Puhlic Account of the States through actions ultra virc s

Arlicle 291(3)

I lJsing Reserve Barrk of India to control borrowings ofEtate Govemmeni Agencies ftom

Banks regulated by Rtsl

C. Unequal treatmenl of Centrai anrl State controllecl insti-{rr(ions contravrningArricle l4 of ;he

Constitution

60. Any overreach on the part of the Govcm-rnent of India dirvc0y or through other instrunrentali ties

{;ontrolled directly or indirectly by it, holds poftentous h*rni to the edifiee of fedeml-state finan:ial

relations. Under thc provisions of Arricles I 62, thc cxecitiivc power extends to all matters vith

rcsPect to which the State i-sgislafure havc the power to rnpke laws and ttrat this executive po ver

is broad. Through n ,.1", 43 in List ll ol'the Scventh Schsdtrle, the executive power of the St rtes



",

extends io publie debts avaitred by

the very spccific and narrow

necessarily be untenable and

Constitution that govenrs the

61.It is urged that &e Unipr
1

the unjustified and adVerse trends

financial relations and rtake steps

State. Any eonditions imposed by Centre on Shtes beyord

permissible fur clauses (3) aad (4) of Article 293, wou d

hits at the basic and fundarnental architecture of tle
finar:cial managsment of rhe country.

take serious note urgently of the serious irrroads by it aud

have recently surfaced in the mattuof Union-Siate

remedy these worrjsorne aberations.
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K" N. BAI-AGOPAL
MINISTER FCIR TINANCE
GOVERNT{ENI OF KERALA
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North Bloek
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Oear Sllri Pinarayi VijaYan ii,

in the flfiemorandum.

Its regards terms of referane of an 9' :he

l\,IernoEnduft states that the Oons d ng of

recomflEndatioos to regulate the exe e State

GoverniRent, and gives an impression that
that trii has been deviated from. lt m
exp pennits the President lo refer'
fina Over tho Years, several

rmomm,endations on how the State$ ought to exercise their flnancial powers- Almost
various

limits of
Finance

n linked debt relief to fiscal responsibtlity

measures. Hence the impression eontained in the Memorandum, that sornetl"ing

unusual was done in the Terms of Refurence of the 15th Finance Commission' is not

conect,

lrt paragraph 12 an impression is given that the Union Government made an

appeal CI thutfC to tecommend "granting tq rlself for regulating market

Obirowings of the $tales in connection with off-Budget borrowings" Thir; is'
any Power, since such Powers are

Article ?93 (4)" An oPinion tvas

e exercise of the said Power. As

did state clearlY that:

".."......we recornmend fhaf goveraments at atl tiers rnay ohserire shrcf

disciplino by resislrng any fartne, addltrons fo the stock af off-butget

fisnsactons and confrng*it $alititi"s whr'cli rs agalnst lfie norrns of fscal

tra n s p a re ney a nd de trime nta I to l?scal susfain a b il ity' "

er No. 13312023/CM dated January 19, 2e 23

osing a Memorandum regarding certain issr es

ined in detail. At the outset and with lutined in detail. At the outset and with lut
h and e it rnaY be noted that we do

tions of tutional provisions contair'ed

Office : 134, North Block, New Delhi-110001 Tel, : 23092810, 2309?510 Fax:2309282i

iec6Ence'r '15, Safdariung Road, New Delhi - 1'10011, Tel. : 23793791 Fax :23793792
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As regards the issue of off budget borrowings referred to in Part ll of the
Memsrandum, it shoutd b,e noted that only those bonowings where principal and/or
interest are to be serviced out of the

are being considered for the purpose of
issuing the consent. Hertre it is not correct to state that "all bonowings of State
Government entities reeeiving budgetary support'are being covered. The statement
in paragraph 16 that the C&AG's pourcrs are related to accounting and not to
regulatiqn of financial powerc is correct but not relevant to ihe question" The point is
that the C&AG has, frorn an accounting and audit point of view, under its
constitutional powers, stated that cedain borrornrings are to be accounted for and
disclosed as de facto State borrowings. The correct substantive characterization of a
particular financial item under the well established principle of "substance over fonn",
is very much the domain of accounting. Hence, the views of the C&AG are extremely
relevant; and indeed necessary, fbr the interpretation of whether a particular iteno is
or is not to h treated as State borrowing. ln this connection, your attention is invited
to the following observations of the C&AG in the Kerala State financial audit report for
the year ended on 31'1 March, 2021.

"Off-budget banowings by the Sfale Govemment have the erTecf of bypassing
tfie Nef Bonawing Ceiling flVBCI of the Slale by routing /oans outslde Sfafe
budget througtt Govemment awned or csntralled Companias stalutory bodr'os
despife being responsible for repayment af sueh laans. Sucft bonowings
naturally have impact on lhe Revenua Deficit and Fiscal Deficit and thus, have
the etract of surpassrng f/ie farye(s sel for fiscal indicators under'The Kenla
FiscalRespnsrbr'lr$ Act, 2003' (as amended frorn timd ta time)" CreatinE such
lraDtldies, withaut disclosing lhem in the badget, ral'ses guesfions bath of
$ansparcncy and af lhe interyeneralional equaltty."

eAG has further obserued that:

'Kerala lnfrastrueturc lnvestrnent Fund Board {KllFB) has no revenue of ils
own and fhe Sfafe Govemmenl has lic defray tha debt obligatians of KIIFB by
transfening its own revenue ,Bsooroes throuEh budget ev€ry year: As such.
tlwse barorrngs cannat frpafed be contingent liabilifrl, but a direct liability on
ffie Stafos own reso[J,?es. "

ln paragraph 17, it is stated that leveraging the markets is a eorner stone of
modern financial managBment. Without disagreeing, it may be no'ted that only those
borrowings of State entities which are serviced frorn the eonsolidated Fund through
appropriationc or pre-€mpting of receipts, are being accounted for in the borrowing

D.O. No. I 3(1 yPF-S2022-23

CONTINUATION SHTET

Contd. ",31
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ceiling and NQI the borrowings which

resources- ln essence, the treatment

over the form" which is an estabtished p

intended onty to prevent the circumventio

borrowing"

made regardi ees being issued

by the Memorandurn be based on a

factual s or controts have been imposed by rre

Centra s' This is not corect' No restriction l"as

ne"n pru"*o on issuance o{ guarantees by the central Governmenl'

lV of the M there is no disagreement that the

power blie debt of s within $re executive pou*er of the

State.weristobrcisedharmoniouslywiththerestricliens
*t'i.t t1.," Central Government may impose under Aftjcle 293.

ln Part v, an issue regarding liabilities under the Public Account has been

raised. An impression is gru"n"that tlie Centre ontrol thE operatior of

the Public Aceount. fhis-is inconect. The Ce has not fmposed e ny

control ,or re$rictioor uu the operation of the Public Account' However, wl'en

the amount of borrowing
are being considered in o

Artlcle 293 (3). Considering other existi

normal matter of financial prudence. As

frsm ore bank maY be a relevant fac

overdraft limit by ariother bank. The reference to the Public Account in the Cen:ral

borrowinggupurposeofregulatingthePu]llic
only for thi g the prudent borrowing ceilings'

eration of liab c Account is proper'

P6ri Vl of the Menrorandurn deals with the various instructions issued by :he

Reserve Benk of lnOia. in our viow, the actions of the RBI are intra vires its powttrs'

ion is given that Rgl has ed its position and had eal lier

dingtrcberepaidfrombus,Aeircularof20lShasbl€n
quoted. However, that circular itself states

.!t should be ensured 0y banks and financial insiltutions thaf fh'rse

laansfinveslmenls are not used for flnancing the budgat of tlte Slate

Gavammenti. Wetner sush financing rs done by way of extending toaft; or

Contd. 4l-
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investing in bonds, banks and frnancial institutions should undedake drte
diligence an the viability and bankability of suc/r projecls to ensure thii
revenue sfre€m from the praiect is suffieienl to take care af the debt seruicinq
abligatians and that the repalTmenllseruicing of deDt is not out cf
budge/e,ry resourres."

Hence, the stand of Reserve Bank of lndia has been consistent. lt has neve r
permi8ed taking of loan by Pubtic Sector Units if repaymenUservicing is otrt c f
budgetary resources,

ln Part Vll, it is said that there has been an unequal treatment of agencies e f
the Union Governrnenl. Firstly, as already noted, the restrictions on off-budget
borrowings relate only to those borrowings which are serviced through th,:
Consolidated Fund or through revenuer whieh would othemise be credited theretc.
fhere are many State entities which osntinue to raise funds to be repaid frorn therr'
own resources for which no restrictions have been placed by the Centre I

Governrnent, fhe Central govemment has not objected to State public secto.
undettakings raising borrowings on the strength of their olyn resources and balancrr
sheets, and no limits have ever been fixed for such leverage. Hence, the reference tl
the bonowings of the Central public sector undertakings in paragraph 58 has nr
relevance to tl'le rnatler at all. The Central Government has discontinued off-budge:
bonowings.

Last bui not least, in the introductory section of the Mernorandum, there
appears to be an implication that Article 293{3} relates to the Centre's role as e

creditoq and because loans and advances from the Centre now form a lower share s'
Stale borrowings, the relevance of Aficle 293(3) has dinninished. The fact is tha
loans from the Centra continue to be substantial, both loans fsr Externally Aidee
Projects and more reeently for capital investment" External aid would not be available
for States if not intermediated by the Government of fndia, as the eoncernec
agencies are only willing to lead to lhe sovereign or with sovereign guarantee. Ths
Centre invariably and autornatically services such loans on due date, thereby
protecting the creditworthlness of the States.

There is a risk borne by the Centre which is not irnaginary or theoretical. Sorne
$tates have defaulted from tirne to time" but the Centre's interrnediation proteas
them frorn the adverse reputational consequences. For instance, the Kochi Metro
Rail Ltd. has failed to make payments ts the Agenoe Frangaise de
D6veloppement (AFD) eince 2014 lt is the legal responsibitity of Government ol
Kerala to repay in the evenl of {ailure by the SPV but this also has not been done. A
sum of Rs. 50.23 crores has been paid by the Centre and remains due from the State
(copy of relevant tetter from Secretary. Ministry of Housing and Urban Affairs, rs

enclosd)
Contd.. 5l-
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Hence, it may be appreeiated that Articles 293(3) and 293(4) remain extrerneJy

reievant in the interest of sound finances; the actions of the Central Government ar:
fully proper and within what ls contemplated in the Constitution.

We would also like to inform that in view of the magnitude of off-budgtrt

borrowing and diffculties expressed by some States including State of Kerala, the

adjustment for such off-budget borrowing done by the State,s tn 2AX-22 was spreaJ

acioss up to four rernaining financial years of 15th Finance Commission award pericC

QA22-73 to 2025-261. Further, replacement borrowing for repayment of oft-budglt

borrowrng, which has been raised on orafter 01.04.2A21, has also been allowed tc

the Stab of Kerala,

ln addition to allowing higher borrowing limit of 4o/o ol GSDP and 3,5% G$D I
during FY 2021-22 and FY ?A22-23 respectively, additional borrowing of Rs 1,70D

erore has been allowed during FY 2022-23 to State of Kerala, equivalent to the

employer's and ernployee's share of contribution to be deBosited with Nallonrrl
pens;on System (NPSI, Further, additional borrowlng of Rs. 4 060.00 crore (being

0.45 percent of GSDP) and Rs. 4,263,00 crore (being 0.46 percent of GSDP) has

also been allowed to the State of Kerala for meeting certain performance criteria in

power sector fsr the year 2A21-22 an:d yeat 2A22-23 respectively.

Also, in order to boost capital expenditure by State, fifly year interest free loa't

of Rs. 1,903 crsre was released to the State of Kerala during FY 2g:22'?3 undt r

'scheme for Special Assistance to State for Capital investment fat 2822-23' over an j
ahove, the normal net bonowing miling. Ar: amount of Rs. 1,925 crore has also beer
alloeated for the State of Kerala under Pad-l of the 'scherne for Special Assistance t c

$tate for Capital lnvestrnent tor 2A23-24'. This inter-atia is aimed at fosterirg

transparency and avoiding built up of non-transparent liabilities-

Overall ycu will appreciate that the Government of lndia has been fair anl
provided substantial resources to Kerala beyond the Constitutionalobligations-

Shri PinarayiVijayan
Chief Minister
Government of Kerala
141, 3'6 Floor, No;th Block
Govemrnent $ecretariat
Thiruva nanthapurarn * 695001

Yours slncerei,.

dl'
.)>

(Nirmala Sitharanrat t)

rgAa ;rqa
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