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g/ NOTE FOR CIRCULATION T0 GOVERNOR

Infrastructure development is sine qua non for economic progress. Infrastructure
projects require massive capital expenditure. In the past, these were met wholly from
budgetary sources. However the range of infrastructure projects now demanded in a
State and the scale of investment that this calls for. the budget of a state can no longer
accommodate the requirements. Many states are now resorting to sources outside the

budget for financing infrastructure projects.  The State of Kerala has very large
requirements in the major infrastructure sectors like power, roads, irrigation Port Water
supply Inland Navigation solid waste management and drainage and urban
Infrastructure Mobilisation of adequate funds to invest in vital infrastructure projects
has been a subject for consideration of the government for some time.

& Government are of the view that notwithstanding agencies that already exist in
some sectors, the overall quanmr;\ of funds mobilised remains insignificant against the
scale of resources needed for infrastructure projects in the State. The Government of
Kerala feels the need for an umbrella agency in the nature of the proposed Kerala
Infrastructure Investment Fund. Such an agency will give a significant impetus to
bringing in prospective investment into the State. The State of Kerala should also, like
other States in the country, be able to take advantage of the current liquidity in the
money market and gamer a fair share of resources.

é//mpmpmdFdeﬂ“a“’ﬂm instrument for the State to avail of

in an unified and concerted manner, rather than resorting to separate
attempts 10 mobilise funds in various sectors. A single autonomous agency like the

Fund will be able to achieve significant economies of scale in transaction and

| . costs. Furthermore, by creating a Central institution, Government will be
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able to letic i :
take a wholistic view of infrastructure investment in the State and take up major

projects needing significant capital outlay on the basis of their economic viability.

6/As the Legislative Assembly is not in session and as the above proposals have to

be given effect to immediately, it was decided to promulgate an ordinance to give

effect to the proposals.

j/ The decision of the Council of Ministers may be seen at Para 54. ante. The
Council at its meeting held on 10.11.99 approved the draft Kerala Infrastructure

investment Fund Ordinance and decided to recommend to the Governor to promulgate

the ordinance.

ond A3

}Tﬁe draft ordinance falls mainly under entries Seard 32£f the Staate List in the

Seventh Schedule to the Constitution of of India, namely:-

State List

“32  [ncorporation, regulation and winding up of corporation, other than those

‘ specified in List | and Universities; unincorporated trading, literary, scientific,

~ religious and other societies and associations; co-operative societies”.

“43. Public Debt of the State”

The State Legislature is, therefore, competent to enact the measure. The Governor

is therefore, competent to promulgate the ordinance. The provisions of the draft
with any of the provisioﬁs of the Constitution, particul

arly

" ordinance are not inconsistent

to the Fundamental Rights. Instructions from the President are not

" those relating
of the ordinance.

—

necessary for the promulgation
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Ign Manual copies of the draft ordinance are submitted at pages? 8 ’Ef e

Governor may be pleased to approve the drat ordinance and to promulgate the same.

0

.~ One copy of the ordinance as promulgated may be retained in the Governor's

]

) Secretariat and the other copy may be returned to this Department for further action.
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The Princkpal Secret
Government of Ker je. ary (Finance),

Thiruvanan thapuram .

e,

M : My opinion has been solicited about the draft
Kerala Infrastructure Investment Fund Bill, 1999 with

specific reference Article 293(3) of the Constitution
4 of India.
> y g

Under Article 246 of the Constitution the
Parliament has exclusive power to make lavs with
respect to any of the matters enumerated in List I of
the Seventh Schedule and the Legislatﬁré of any
St—age has exclusive power to make laws for such State
in respect of any matter specified in List II of the
Seventh Schedule.

Under entries 35 and 37, List I, Parliament
has exclusive power to make laws in respect of the ;
public debt of India and in respect of foreign loans. 8
Under entry 43. List II, the State Legislatures have L
exclusive power to make laws with respect to the

i

Xt

public debt of the State.
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Ordinarily if there were no other provision in the
constitution, the executive power of the Union and the
st?tes would have been co-extensive with this legislative
power, Article 292 of the Constitution, however, provides
that the executive power of the Union extends to
borrowing upon the security of consolidated Fund of
India, within such limits, if any, as may be fixed by
Parliament, and to give guarantees within those limits.
The Government of India can borrow by floating loans in

Foreign Countries.

2

Under Article 293, the executive power of‘thé
States extends to borrowing money on the security of

the consolidated Fund of the State. The limits for such
borrowings may be preséfibed by the State Legislature.
Similarly the exeeutive power also extends to giving
guarantees within such limits. Foreign loans are not
within the legislative competence of the States. Hence
the borrowing power of the States does not extend to

floating foreign loans.

The borrowing power of the States extends to
nt of India oOr

£ India in

borrowing money from the Governme

obtaining guarantees from the Government 0

respect of loans raised by States. The limitg¥ben for

 borrowslE¥or glving ‘guarantees can, under Article 293(1),

be fixed by State Legislatures.

Article 29%(3) specifies that a State cannot,

without the consent of the Government of India, ralise

g D

.
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any loan-if there is still outstanding any part of the
loan which has been made to any State by the Government
of India or by its predecessor Government or in respect
of which a guarantee has been given by the Government
of India or its predecessor Government., By virtue of
Articles 294 and 295 the rights, liabilities and
obligations of the Dominion of India or the Provinces,
became the rights, liabilities and obligations of the

Union or the States.

I haVé examined the Bill relating to the Kerala
Infrastructure Investment Fund. The two provisions
in the Bill which have to be examined in the light of
Article 293 of the Constitution are Section 9 and
Section 18. >These‘provisions relate to guarantees by

the Government of the loans raised by the Board.

Section 9 provides that the Government may-
guarantee the repayment of any loan raised by the Board
together with interest thereon. The Section prescribes
a limit to the total amount of guarantee that could be
issued by the Government. The Section also mandates
that the Government shall annually during the Budget

Sassion,place before the State Legislature the statement

of the gusrantees given during the current financial
year and also accounts of the total sums paid out
of the consolidated fund by reason of any guarantee
and amounts paid into the consolidated fund towards
repayment of monies so paid out. Section 18(3)

\f« Ll
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provides that notwithstanding the dissolution of the
Board the liability of the Government in respect of
the guarantees issued by it shall subsist.

The limitations under Article 293 requiring the
prior consent of the Government of India applies only
to the raising of loans by the State. The requirement
of prior consent of the Central Government is not
attracted in respect of the guarantees issued by the
State Government. The Arficle is explicit on this
aspect because it deals with outstanding loans.

Where Governmnt of India has granted a loan and that
loan remains outstanding or where the Government of
India has guargnteed any loan raised by the State and
such loan or guarantee is outstanding the consent of
the Government of India i§ necessary for raising of
any loan by the State Government. Where the State
Government only gives a guarantee such guarantee
is not in presenti kiwe an out”go on the €onsolidated
| Fund of the State. Therefore Section 9 of the Bill
which provides that the Government may guarantee
loans raised by the Board is not hit by Article 293(3)

and the consent of the Government of India is not
necessary for the State Government to stand guarantee
for loans raised by the Board. In view of the fact
that loans and guarantees stand on different footings

AR

in the sense that a loan is an outgo in presenti time
and a guarantee is only a possible out go in futuro,

R
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any guarantee by the State Government for loans raised

| by the Board will not be hit by Article 293(3).

The reference to Section 21(a) of the Reserve
Bank of India Act 1934 made by the Department of lsenlaw

does not seem quite relevant here.

The question of conformity with Article 293(2)
does not arise since Article 292 deals with the power
of the Union to borrow or to provide guarantee. The
Bill does not purport to deal with any power of the
Union for raising loans or providing guarantees.

Under the aforesaid circumstances in my
considered opinion the proposed bill for creation of
investment fund for Infrastoucture is not violative
of Article 293(3) of the Constitution of India.

Yours Sincerely,




