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C.P. SUDHAKARA PRASAD

ADVOCATE GENERAL

L3

Office of the Advocate General, Kerala
Ernakulam, Kochi-682 031

Office :0484 - 2395050, 2395052
Direct : 0484 - 2394505, 2564300
{Chamber, New High Court Bidg.)

L

Resi. : 0484 - 2807441
Mob. 9446077442
Fax 0484 - 2396399

E-mail : advocategeneralkerala@gmail.com

S T

No. SS-08/2021/AG 13t April, 2021
Sri. Pinarayi Vijayan
Hon’ble Chief Minister

Government of Kerala
Thiruvananthapuram

Sir,

Sub : Report dated 09.04.2021 in C.No. 57/2019 B of thé Kerala
Lok Ayukta - Legal Opinion - forwarding of - reg.

Ref : Letter No. 235/2021/CM dated 12.04.2021.

I am in receipt of the above referred letter. I have perused the
Report dated 09.04.2021 of the Kerala Lok Ayukta, purportedly in
terms of Section 14 of the Kerala Lok Ayukta Act, 1999 (hereinafter

referred to as “the Act”) and connected files.

Section 14 of the Act provides that where the Lok Ayukta or Upé
Lok Ayukta is satisfied that the complaint involving an allegation
against the public servant is substantiated and that the public servant
concerned should not continue to hold the post held by him, the Lok
Ayukta or Upa Lok Ayukta, as the case may be, shall make a
declaration to that effect in the Report L'. nder Section 12(3) of ihe Act. [t

is also further provided in Section 14 that where the competent




authority is the Governor, the Government of Kerala or the Chief

Minster, he or it shall accept the declaration and that in other cases, the

competent authority concerned shall send a copy of such report to the

Government, which shall accept the declaration.

- - ) L

An angmalous situation may arise if a declaration is made against
a Member of the Council_of Ministers of the State by the Lok Ayukta in
terms of Section 14 read with 12(3) of the Act. Article 163 of the
Constitution provides for a Council of Ministers to aid and advice the
Governor, with the Chief Minister as its head. Article 164 provides that
Chief Minister shall be appointed by the Governor and other Ministers
shall be appointed by the Governor on the advice of the Chief Minister,

and the Ministers shall hold office during the pleasure of the Governor.

The pleasure of the Governor depends on the advice of the Chief
Minister. When the Constitution ffiandates, by virtue of Article 163 and
164, that a Minister shall hold office during the pleasure of the
Governor, which pleasure depends upon the advice of the Chief
Minister, Section 14 of the Act, on the contrary, provides that a Minister

shall vacate office if directed by the Lok Ayukta.

-

A statutory provision cannot override a constitutional provision.
Section 14 of the Act, in so _far és its application to a Member of the
Council of Ministers of the State is concerned, is apparently in conflict
with Articles 163 and 164 of the Constitution. Therefore, in my view,

Section 14 of the Act requires appropriate amendments Many of the



similar Acts pertaining to Lok Avukta in other States do not have such
a4 mandatory provision of there being cmfsequential vacation of office on
such declaration by the Lok Ayukta. On the other hand, such Acts
provide for discretion on the part of the competent authority to accept
or reject such a report. Certain-Aets merely provide that it shall be
lawful for the competent authority to remove the person against whom

the report has been made by the Lok Ayukta, without any further

enquiry.

Considering the facts of the case at hand, the report in question
In my opinion, is not in accordance with the provisions of the Act
regarding preliminary enquiry and investigation. As per Section 9 of the
Act, the Lok Ayukta may conduct an investigation into a complaint after
making preliminary enquiry. It is trite and settled law that preliminary
€nquiry may not be mandatory.- However, irrespective of whether there
is preliminary €nquiry or not, there should be mandatory compliance of

the provisions under Section 9(3) of the Act.

On going through the report in question and the sequence of
dates and events in relation to the case, it is discernible that the Lok
Ayukta conducted a preliminary enquiry; that the complaint was finally
admitted onl26.03.2021; that final Iarguments were also heard on that
day and on 30.03.2021; and that the report was finalised on
09.04.2021. Therefore, it can be safely concluded that there was no

proper investigation as mandated under Section; 9 of the Act.




poitounder Secuion 12 o7 the Act and deciaration unde;

section 4o of the  Act has 1o be mandatorily preceded by an

investigation. [t is clear from the documents made available to me
today that no investigation has been conducted by the Lok Ayukta. As
per Letter No. 57/KLA/B#2019 dated 12.04.2021, the Deputy Registras—
of the Lok Ayukta has intimated yodr goodself that the Lok Ayukta and
Upa Lok Ayukta admitted the complaint for investigation and directed
the Registry therein to comply with Section 9(3)(a) of the Act, by
forwarding a copy of the complaint to the competent authority. As per
Section 9(3) of the Act, it is on deciding to conduct investigation that the
Lok Ayukta has to provide a copy of the complaint to the competent
authority. However, in the case at hand, the Lok Ayukta has
communicated the complaint, as required under Section 9(3)(a) of the
Act to the office of your goodself on 12.04.2021 after the report dated
09.04.2021. This itself proves that there was no proper investigation as

mandated under the Act. Therefore, on this short ground itself, the

report is liable to be challenged before the Hon’ble High Court.

Yours faithfully

. /;4
C.P.SUDHAKARA PRASAD
ADVOCATE-GENERAL
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