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GOVERNMENT OF KERALA
Labor & Rehabilitation (G) Department

CIRCULAR

Ne.25941/G22013/L.BR Daled, 05.02.2014  Thirevananthapuram
|

£ Subi-  Labour & Rehabilitation Department ~ Direct Recruitment by Government
Departments and Establishment ~ Violation of Employment Exchange
(Compulsory Notification of Vacancies) Act, 1959 and Government
. Directions-Avoidance of ~ Instructions Issued - Reg.

i Ref:-  Government Circular No.39483/G2/87/LBR dated:05.01. 1988.

Fo

As per the circular referred, Government have issued direction to all the Chief Exccutives
ol Government Establishments/Undertakings/Boards/Companies Corporation that the service of
Employment Exchanges should be utilized for filling up vacancies coming outside the purview
of the Public Service Commission as per the provisions of the Employment Exchange
{Compulsory Notification of Vacancies) Act, 1959 for strict adherence, But instances have been
brought to the notice of the Government, that the Provisions of the Act and Government

Circulars have been violated by some of the Government Departments / Establishments/
Undertakings / Boards / Companies and Corporations.

Governinent bere by direct all the Heads of Departments / Chief Executives of
CGovernment Establishments / Undertakings / Boards/Companies / Corporations that the service
of Employment Exchanges should invariably be utilized for filling up vacancies coming outside
the purview of the Public Service Commission. They are also cautioned that violations if any, on
the above direction will be viewed seriously and may lead to severe action under the provisions
ol the Acl. The Heads of Departments / Chief Executives will personally be held responsible
for ensuring strict compliance with the statutory requicements in this regard,

&

(Sd/-)

TOMIJOSEIAS
. - Principal Secretary to Government,

\
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<o i Dy Dire sl Soaenal, NCC, Thi:wamnﬂaap_&g@;
e Se Librasian, Stale Canal Library, Thiruvananthapuram

Bw e

11. The Director, institute of Human Resource Development, Prajoe Towers, Vazhuthacaud

L2. The Director, Kerala Stute Science and Technology Museum, Thiruvananthapuram
13. The Director of LBS Centre, Thiruvananthapuram

14. The Director, Centre for C. wtinuing Education Kerala, Anathara Lane, Charachira,

: GOVERNMENT OF KERALA
COOUKUVLGH.Edn ' Higher Education (K) Departmen,
Thiruvananthapuram,
Dated : 28/01/2016.
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: L e Lducation, Thauvananthopu ang,
The Director of Technicd Edacation, Thiruvananthapuram,

Ve Senveian, Kornbs Taw Library Councll, Thiruvananthapuram '

The Director of Printing, Thiruvananthapuram L.
The Commissioner for Entrance Examinations, Thiruvananthapuram
he Controller of Stationery, T am

. The Managing Director, Kerala State Centre for Advanced Printing and
Training, H.O.Complex, Vattiyoorkavuy, Thiruvananthapuram - 13

Thiruvananthapuram

Kowdiar PO, Thiruvananthapuram -

15. The Principal, Law College, Thiruvananthapuram/Ermakulam/ Thrissur/Kozhikode.
16. The Registrar,University of maﬁikwmmmm.&ummm Sree
Universi

sity Sanskrit, Kalady, Ernakulam/Cochin University of Science and
TechnologyKochi/Calicut University, MalappuramiKannur University, Kannur/Ma

Jniversity, ThinuiNaiional Uriversity of Advanced Legal Siudies, NUALS Campus, H.M.T.
Colony P.O. Kalamassery, Ernakulam/A P J Abdul Kalam Technological University, College
of Engineering Campus, Thiruvanar

L7. The Member Secretary, Kerala State Higher Education Cauncil KSSTM Campus, Vikas

Bhavan P.O., Thinwvananthapuram

LE. The Director, Kerala Council for Historical Research, Vyloppilly Samskrithi Bhavan, Nalanda

i,

Sub- Higher Educalion Deparment - Regularisation of employees on daily wages
- Judgement of Hon'ble Supreme Court dated * 10/04/20086 in Appeal {Civil
m-asm&zm—.&wﬁmmmw-m@ .

Ref-  Note No. 2661/Exp A1/15/Fin recewed from Additional Chief Secretary, -

- Finance (Expenditure -A) Department,

‘‘‘‘‘

A copy of the note cited in the reference is forwarded herewith for information and strict

compliance. )

Apptoved for issue

. Yours faithfuly,
T.J.VARKEY
‘ . Under Secretary
for Principal S_em:myw Govermment

&

ftﬁ.lﬁ' ﬁ:alﬁb

- en Officer,

The Staie Liaison Ofiicer, State Level NSS Cell, 6 Ficor, Vikas Bhavan, Thiruvananthapurany
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W Sub: Regularisadon of employces on daily wages - Judgement of Hon'ble
- Supreme Court deted 10.4.2006 in Appeal {Civil) 3585-3612 of 1999 - State of
eraia vs. Uma Devi o

e,

B 2564Ern A4S

epartment. This advice was received in
de a reference on the implications of the
n State of Karnataka vs. Uma a Devi (2006)

N a file in which Finance Department had ma

judgement of the Hon'tile Supreme Court i
viz: '

1. Is it legal to regularise daily wage workers after the last date (9.;:10.20626___)- o
referred to in the: judgement of the Hor. Supreme Court in State of Karnataka
2. Can the Council of Ministers re

vs. Uma Devi?
Quiarise any such appointment after the
specified date referred to above? -

the advice of the Lo Department categorically affirms the fact that regt jularisi
daily wage workers/ temporary appointees including dep;ggaﬂonists after 9.10.2008 in

Government and Government institutions would be violative of the directions of the r)/\/
N
I am circulating the advice received from ‘

Hon'ble Supreme Court.

Law Department for your guidance
$0 that files for regularisation of daily wagesitemporary appointments and
persons on deputaton are no

: ! processcd any further in violation of the
judgament of the Mon'ble Sup

reme Court zng Government Orders are not
issuad in coniravention of the same.

Al HED C':,’*ﬁ._.;f;;_ | f
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Ali Additional Chief Secretaries/Principal Szcretaries - . g o) \ﬂ
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Law (Opinion-D) Department

‘%64 lO/WWI/ 15/Fin

Public employment by the Governmeni znd its instrumentalities under
vul cunstitution Is based on & procedure established in that behalf. The power
a1 e sisie we wu calployer 1s circumscribed by the constitutional contines of
Crucle 508 of e Consutation. That Article conliémplates the drawing up of o
pootie and =des o repulate the recruitment. 1 rules have been made
ander Aaticle 109 of the Constitution, then the Government can ke
appointments only in accordance with the rules. .Nouethelesgs sovereign
government, consxdc:nng the economic situation in the country and the work
10 be got done, is not precluded from making temporary appointments or
engaging workers on daily wages. There were several conflicting views of
various High' Courts and by Benches of lesser strength of the Hon bl
Supreme Courl on the question of regularisation of temporary appotnimeins
and workers engaged on daily wages. The Constitution Bench of the Hon'hlc
Supreme Court in Secretary, State of l{arnataka v. Umadevi AR 2006 S

1806 resolving the conflict observed that it is necessary to keep in mind the

distinction betwwn regularization and conferment of permanence in service

jurisprudence. Approving the dictum of in B. N. Nagarajan and Grs. v. Stare
of Karnataka and Ors. [(1979) 3 S8CR 937), the 5 Judge Bench in Uinadesi

clearly held that the words "regulair' or "regularization" do not connote

permanence and cannot be construed so as to convey an ides of the nawre of
tenure of appointments. They are terms calculated to condone procedural

irregularities and are meant to cure only such defects as are artributable

to methodology foltowed iy making the appointments. The Count

thut v Ber rules framed under Article 309 of the C

O fnda are o i

GUSHTaTing

VRO regularization v pormdssible in exereie, the

executive pove

i the Government under Article 162 of the Consey tiog
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el ovens T e pules, Hontble Supreme Court in Umgd‘evi AlR 2400
RSN N VA S I iy

“2rular process of recruitment or avpomtment has 1o be
et 0wt and vhen regular vacaneiss in the posts arise. The Supreme
Cowt cmphatically ol that the fill lling up of those vacancies cannot be done
m a slapdech marror hased on patronage or cther considerations. The Coun
however directed tne Union of India, the State Governments and their
mstrumentalities 1o rcgulanze as @ onetime measure, the serviges of such
rregularly appointed, who have worked for ten years or mo;c in duly
sanctioned posts. It was made clear that such continuance in service should

not have been under the cover of orders of courts or of tribunals.

In Umadevi the Hon’ble Supreme Court directed (he Union of India.
the Siate Governments and their instrumentalities to further ensure that
regular recruitments are undertaken to fill those vacant sanctioned posts thai
require to be filled np, in cases where temporary emplovees or daily wagers
are being employed The process was to be set in motion within six months
from the date of the judgment in Umadevi. Hon’ble Supreme Court
emphasised that there should be ne further bypassing of the constitutional
reqmrement and regularizing or making permanent, those not duly

appointed as per tha .consﬁtutmnai scheme,

Regarding the heartburn caused to the those who tolled many years on
the basis of temperary appointments and whose services could not be

regularised the Cowr observed as follows:

K

“ltmay b s that he is not in a FAesiion 1o bareain - nui ..
arm’s lewg 1 since he might have been searching for some
emploviner: o as to eke our his {velihood and acceprs

whatever |- s But on that ground vione, it would nor be




Law (Opinion-D) [epartment

36410/WW1/15/Fin

appropricie o jeitlson  ihe cons:zfunonal schnme of

e,

c'-ppumzmem and 1o take the view t}zar a persan m‘w has

femporarity or casually got employed should be directed io be
Sl pe:‘";‘;mne;z-‘ly By doing so, it will be creating anozher

miode of public appowzmenz which is nor permissible. ™

When a PETSOn enters a temporary employment or gets engagement as
4 contractual or casual worker and the engagement is not based on a proper
selection as recognized by the relevant rules or procedure, he s avt?hre of the

conscquences of the appointment being temporary, casual- or contractual in

nature. Supreme Court further held that such a Person cannot invoke the
theory of lcgltzmate expectation for being confirmed in the post when an

appointment to the post could be made only by following a proper procedure
for selection and in consultation with- thc Public Service Commission.

Hon’ble Supreme Court further observed thus:

“There are so many waiting for employment and an equal
Opportunity for competing for employment. It is in that context
rhat the Constitution as one of its basic features has included
Articles 14, 16 and 309 10 ensure that public _amﬂoymém is

given only in a fair and equitable manner by giving all 1hose

who are qualified, an opportunity to seek employmenr. " .

The Supreme Court further held in the decision that the Union of India,

the Sic Governments and theli msmmmntaimcs should take steps 1o

Ieulario ¢ as a onetime measure. the services of such Irregularly appainted,

Whu ttay = worked for ten Yeaiv oisaors i duly sanctioned {4 hut not under

vy G Giders of courts oy of uibunals. The Court empha: sed that further




613/0pinion-F /2016 /Law Law (Opinion-D) Departmer.
26410/ WW1,15/Fin

regalar fecruitinen s are undertaken o fill those vacant sanctioned posis;hat
requnve e be fillsd up. in cases where temporary empiovees or daily wagery
rebemaenov ey vwed The Supreme Court finally in the judgment smd thin
there should be ne fariher bypuassing of the constitutional requirement
~nd regulurizine ¢ - mnking permas nent. those not duly appointed as per the
conenintiong! SC]":&??“_;'L“, Hon'ble Supreme Court in State of U. P. v. Reliha
tani AIR 2011 SC 1893 that a claim for regularisation of service cannot he

‘3

allowed merely because some similarly situated had been granted relief

The decision in State of Karnataka v.. Umﬁdevi was rendered on
10.4.2006. In State of Karnataka v, M. L. Kesari AIR 2010 SC 2587
Supreme Court held that the ob}ect behmd the direction given in Secre
State of Karnataka v. Umadevi AR 2006 SC 10 the Government

tary,
OF 118
instrumentalities, to take steps to regularise the services of those irregularlyv
appomted employees who had served for more than ten years without the

benefit or protection >f. any interim orders of Courts or Tribunals. as 2 one-

time measure within siy months from date of decision, was two fold. First

was 1o ensure that these who have put in more than ten years of continuows
service without the protection of any interim orders of Courts or Tribunals,
before the decision in Secr_etary, State of Karnataka v. Umadevi AIR 2006

SC 1806 was rendered . are considered for regularisation in view of their long

. &
cervice. Second is to endure that the departments/instrur:entalities do not

perpetuate  the pratice of employing persons  on daily-wage/ad

fae/easual; for long periods and then penodacally regularise them on the

“zround that they have served for more than ten years, ther

- ctitutional or statuto v provisions relating to recruitment and appointment.

by defeating the
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364 10/WW1/15/Fin

Theretore, 1t 1s clear that the direction rin SQCJ‘e!:af‘}’, Smtel ;ut'
Rarnatalia v, Umadevi was ohly as alﬁne-ﬁme' measure and that '!l";is
pracice ol smpioying persous on daily-wage/ad hoc/easual for long
peincur £na dicn periodicaily 1'egnlarise.them on the ground that they have
served  for more than iten  years was  not rpg:g—)etuatgd by the
depariiae ats/insuumentalities auy further. This judgment was later followed
n various decisions including “State of Jharkhand Vs, Kamal Prasad"
AR 2014 SC (Su:pp) 390. The administrative department rgﬁy take o
decision i secordance with the decisions of the Hon’ble Supreme Court cited

suprd,

-

B.G. Hafindranath,
Law Secretary,




