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10u October, 2017

The Addir-ional Chief Secretary.
Home (Secret Section-A) Department,
Govemment Secretariat,
Thiruvanajrthapuram.

Sir,

Sub:- Justice (Rtd.) c. Sivarajan Commission of Inquiry (Solar
Commission) Report _ Remarks forwarding of_ Reg.

Ref: Gov1, i.etter No. TZ98g /SSA2 /2o13lHome dated 0g.10.2017.

In Page 845, Volume III of the Report of the Solar Enquirv
Commission, recommendations running to lO.paragraphs have been
made. The following are my opinions with regafd to the said
recommendations,

As regards Paragraph 1, cases under Sections 7, g, 9 arrd 13 of
the hevention of Comtption Act can be registered against the then
Chief Minister Sri. Oommen Chaldy and members of his ef,stwhile
personal staff Tenny Joppa_n, Jikkumon Jacob and Salimraj as well as
Shri.Kuruvila, the aid of Sd. Ooommen Chandy at Delhi for abetting
and aiding the solar accused to cheat their customers. !-urther
investigation in terms of Section i73(g) of the Code of Criminal

Lt ,\wr^J'
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Procedure can be ordered in Crime No. 368 of 2013 of perumbavoor

Police Station and Crime No. 656 of 2013 of Konni police Station to
lnvestlgate the role played by Sri. Oommen Chaldy arld his

aforementioned personal staff as well as others to enable the accused

therein to cheat the defacto complainart therein. Criminal case can

also be registered against Sri. Thiruvanchoor Radhakrishnan, the then

Home and Vigila-nce Minister, for having made all efforrs to get Sri.

Qomman Chaidy extricated from criminal liabi.lity through Police

Offrcers under him.

As regards recommendations in paragraph 2, cases under the

Prevention of Corruption Act as well as provisions of the Indian Penal

Code cal be initiated against Sri. Aryadan Muhammad. the then Power

Minister, for having abetting and aiding the Solar accused in every

manner possible and thus enabling them to cheat the public. It is also

open to investigate the role of Sri. Aryadar Muhammad as part of

further investigation in cases which have a.lready been registered in

-relation to solar scam.

As regards the recommendations in Paragraph 3, the Government

may initiate action against members of the Special Investigation Team

for the lapses/ acts/ omissions in the conduct of investigation into the

solar cases by the Special Investigation Teartr. It is discernible from the

report that ttre acts/omissions of Sri. K. Padmakumar, the then

Inspector General of Police, Ernakulam Ralge and Sri. Harikrishnan,

the then Deputy Supedntendent of Police, Perumbavoor Sub Division

had resulted in tampering with the evidence of the case and also in

destroying the key evidence linking the persons now arrayed as

accused in solar cases to the then poLitical leadership of the State.

Criminal cases can be registered against the said oflicers.
t/ll/'tl Nt/ \Jr-__J



As regards the recommendations in paragraph 4, it cannot be

said that mere inauguration of functions of team Solar Company or

recommending team Solar Company fof installing solar street lights

amount to cognizable offences under Indiaa Penal Code or prevention

of Corruption Act. Therefore it has to be separately verified on a case to

case basis as to whether there was any criminal culpability or intention
on the part of others who recommended team solar company for

investigation of solar street lights. F\rrther, case has to be registered

against Sri. Thampanoor Ravi, Ex-MLA, Sri. Benny Behanan, MLA for

protecting the accused in the case as well as. for destroying the

erflaence.

As regards the averments in paragraph 5, sexual satisfaction for

any undue advantage amounts to illegal gratification as detai-1ed in
Explanation to Section 7 of the PC Act. Therefore, cases under PC Act

have to be registered against persons who a1legedly received sexuaf

favours from Smt. Saritha Nair. The Commission report reveals that
sexual offences including rape were committed on Smt. Saritha Najr by

persons holding high offices including Ministers. Criminal Cases have

to be registered against alt such persons.

As regards the recommendations in Paragraph 6, certainly cases

in terms of Prevention of Cormption Act has to be registered against all

those pefsons against whom corruption ald illegal gratihcation are

aJleged by the Commjssion.

As regards the recommendations in paragraph 7, a case under

the Prevention of Corruption Act has to be registered against Sri. G.R.

Ajith, the then Secretary, Kerala Police Association for having accepted

illegal gratifrcation from the solar accused. Sultable depaJtmental

action has a-lso to be taken asainst him.



The other recommendations in Paragraph 8, 9 ald 10 are to be

considered by the Government on its.administrative side.

DIRECTOR G OF PROSECUTIONS &
C PROSECUTOR.



v Otfjce o{ the Advocate General, Kerala
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Ofiice : 0484 - 2395050, 2395052
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The Addilionol Chief Secretory to Government'

Home Deportment,
Government Secreloriot,
ThiruvononthoPurom.

Sir,

Sub:- Justice {Rtd) G. Sivorojon Commission of lnquiry

(solor Commission) Repori - remorks forwardlng

of - reg.

Ref:- Thot office letter No' 77989/55A2/20]3/Home
doted 03.,l0.2017.

I om in recelPt of Your letter

ond ihe 'emorks on the rePort

Commission ore the f ollowing:

1^fh /1^+^t\^r ',rl I I /lu \J\2ruvvr, 4v i ,

.,^-+^.-{^\/doleo UJ.lu..zur / YY)rsruu/

of ihe Solor Scom lnquirY
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REMARKS REGARDING RECOMMENDATIONS IN PARAGRAPH
(1) OF THE SOTAR COMMISSION REPORT (SEE PAGE NO: 845,
VOTUME III, OF THE REPORT]

There ore serious ollegotions of occepting huge omounts

from Smt. Soritho Noir ond her compony by Sri. Oommen

Chondy (the then Chief Minister) personolly ond through

others which otirocts provisions of Preveniion of Corrupiron

Act. Therefore, Vigilonce cose is io be registered for

commitiing offences under Sections 7, 8, 9 ond l3 of the

P.C. Act ond thorough investigotion is to be conducted.

2. Further investigctions con be conducted in Crime No.368

of 2013 of Perumbovoor Police Stction ond Crime No.656

of 20l3 of Konni Poiice Stotion under Section 173 (8) Code

of Criminol Procedure lo find out the involvemenl of Sri.

Oommen Chondy (then Chief MinisterJ ond his personol

stoff on ihe ollegotion thot it is on ihe bosis of the

conspirocy, connivonce ond ociive help of ihese persons,



11l.) \1

the defocto comploinonts in ihe respective crimes were

cheoted.

3. The Governmeni moy olso consider possibility of initioting

criminol invesiigotion ogoinst ihe former Home ond

Vigilonce Minister Sri. Thiruvonchoor Rodhokrishnon for nrs

efforts ond octions to ensure thot Sri.OommenChondy

(then Chief Minister) is exlricoted from criminol iiobiliiy

t'hrough police officers under him. In this conneciion ii is

relevont thot the then Chief Minister, Sri. Oommen

Chondy, ossured in the Legislotive Assernbly ihot orr

ollegotions ogoinst him qnd his personol stoff olso wouro

be investigoled by the Speciol Invesiigotion Teom to be

constituted. However, in c.O (Rt) No. 2263l2Ojt lp,ome

doted 1/.08.2013, 34 crimes mentioned iherein, in which

Smt. Soritho Noir ond Sri. Bilu Rodhokrishnon were orroyed

os occused, olone were ordered io be invesiigoted. The

3
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Order specificolly stoied thot the Government wqs

rotifying the oction of the then Stcte police Chief Sri. K.S.

Bolosubrohmoniyon, lPS, os per order No. Dl/52609/2013

dated 14.07 .201 3, in constiiuiing the Speciol Invesligof ion

Teom for investigotion of coses registered in conneclion

with the cheoling ond other offences committed by

"Teom Solor Renewoble Energy Solutions". Since Sri.

Thiruvonchoor Rodhokrishnon knew obout the ossuronce

by the then Chief Minister before the Legislotive Assembly

to direct SIT 1o invesiigote the involvement of the then CM

os well os his personol stoff in the motter, the Government

Order issued from his Office rolifying the Order of Jhe then

Siote Police Chief limiting the investigotion io 34 crimes

regording ihe cheoiing by Tecm Solor Compony wos

intended only to sqve Shri. Oommen Chondy ond for

preventing on investigclion of his role in the scom.
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REMARKS WITH REGARD TO THE RECOMMENDATIONS IN
PARAGRAPH 2

4. As for os the role of the then Power Minister Sri. Aryodon

Muhommed is concerned, lhe observotions ond the

findings of the Commission cgoinst Sri.Oommen Chondy

ore equolly opplicoble. Hence, oction in terms of ihe

remorks in the foregoing porogrophs hos lo be initioted

ogoinst Shri. Aryodcin Muhommed olso.

REMARKS WITH REGARD TO THE RECOMMENDATIONS IN
PARAGRAPH 3

5. The Government moy olso consider deportmentol oction

ogoinst the members of the SIT who were involved in the

investigoiion o[ ihe solor cose. The Deportmentol Ac'ion

sholl be initioted only ofler issuing show couse nolices ond

colling for their explonoiions. lt hqs olso to be noted ihot

the Commission hos mode serious observotions obout the

octs/ omissions of Mr. Podmokumor l.P.S lhe then lnsoector
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Generol of Police, Ernokulcm Ronge ond Mr. Horikrishnon,

the ihen Dy.S.P, Perumbovoor in desiroying the evidence

of lhe cose ond thereby protecling some oi

Crimincl coses con be initioted ogoinst them

report of the Commission.

the occused.

bosed on lhe

REMARKS WITH REGARD TO THE RECOMMENDATTONS IN
PARAGRAPH 4

6. The Commission, in lhe report, hos found lhot oll Ministers

who inouguroted the functions of Teom Solor Compony,

the MLAs who recommended for insiolling the solor sireet

iights of Teom Solor Compony in their consiituencies ond

olso helped in setiling the criminol coses of the solor

occused ond Sri. Ihompqnoor Rovi Ex. MLA ond Sri. Benny

Behnon, MLA etc. hod worked for soving Sri. Oommen

Chondy. Mere inouguroiion of lhe functions of Teom Solcr

Compony or recommending insiollotion of Teom Solor's

street lights by iiself connoi be soid to be criminouy
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culpoble octs. Unless ihe obove persons hove criminol

intenlion in soving Sri. Oommen Chondy or in ony woy

helping the solor occused to cheoi the public. criminol

coses connoi be token ogoinst them. Probe hos to be

conducted in this regord. Bui, on the bosis of the moteriols

ploced before the Commission, criminol coses con be

registered ogoinst Sri. Thomponoor Rovi, Fx. MLA, Sri. Benny

Behnon, Ex MLA ond olso olher persons who hod

inientionolly involved in proteciing the solor occused ond

inlerfered with the criminol investigolion inlo the solor

REMARKS WITH REGARD TO THE RECOMMENDATIONS IN
PARAGRAPH 5

Z. On ihe bosis of orol os well os documeniory evidence

produced before lhe Commission, ihe Commission found

ihol there were sexuol obuses ond horossment ond even

rope commitled on Sm1. Soritho Noir ond no invesiigotion



"y
on these ollegotions hove been conducted by the Specicl

Investigotion Teom. Therefore, criminol coses cqn be

registered cgoinst the persons ogoinst whom commission

of sexuol offences hove been ottribuled lo by Smt. Soritho

Noir in her leiter doted l?.07 .2013 ond investigoiion hos to

be conducted.

8. Aport from occepting huge omounts os illegol

grotificotion, occording to the Commission, sexuol

sotisfoction wos given io vcrious persons deolt with in

report ond meniioned in letter wrilten by Smt. Sorifhq Noir

on 19.07 .VO13. The some omounls to grotificotion for

obtoining undue odvontoge io the occused persons ond

It ottrocts Section Z of the P.C. Act. Therefore, criminol

coses hove to be initioled ogoinsi oll these persons cnd

thorough investigoiion is to be conducted.

,//
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PARAGRAPH 6

9. The some hos been deoli with in porogroph {l J ob,ove

EEMABKS WITH REGARD TO THE RECOMMENDATIONS IN
PARAGRAPH 7

'10. The Governmeni moy olso consider the deportmentol

os well os criminol coses on ihe ollegolions of occeplonce

of illegol grotificotion to ihe lune of Rs.2O lokhs by rne

office beorers of Kerolo police Officers Associotion

porticulorly its Generol Secrefory Sri. G.R. Ajiih, under ihe

relevont Conduct Rules ond under the provisions of p.C.

Act.

REMARKS WITH REGARD O THE ECOMMENDATIONS
PARAGRAPH 8

L Bosed on the report of the S.olor Commission, in order to

slreomline the invesiigotion of ihe police mochinery rn o

more efficient ond importiol monner ond olso to exomrne
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ihe Joil Auihorities including production of lhe qccused

before ihe Court, o Commission moy be constiiuted lo

give report to lhe Governmeni.

FURTHER REMARKS

12. On the bosis of the comploint received or on the bosis

of the furiher informotion received by the Government or

investigoting ogency, either fresh criminol coses or further

invesiigotion in the exisling cose con be ordered.

C.P. SUDHAKARA PRASAD
ADVOCAIE GENERAL

Yours foithfully,
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The follbwing questions have been referred by the Kerala State

Government for my opinion:

Whether, based on the flndings and recommendations of the

Commission of Inquiry, cases can be registered and investigated

against persons named in the Reoort?

ls it legally permissible for the Government to issue an order Io Ine

effect that cases be registered and investigated against persons' on the

basis of the recommendations of the Commission?

(a) If the commission has made some findings and recommendations

on matters which are relaied to the terms of reference, and included in

the clarificatory statement issued by the Commission, vide Proceedings

dated 7th November, 2014 (Annexure 6) what would be the legal status

of such findings and recommendations?

(b)Whether cases can be registered and investigaied against persons

found to have committecl offences by the Commission in its findings

alone, which fall under (a) above?

(c) Cognizable offences are revealed from the depositions' documents

and materials which came up before the Commission in the course of

its proceedings and which are mentioned in ihe Report What is the

course o[ aciion to be adopted by the Government in this regard?
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,Di. Justice Ariiit Pasayat

Judge
S&r,'eme Court of India (Retd.)

4. (a) When the same fact siluatjon makes out offences under the lpC and
the PC Act, is the Special tnvestigation Team constituted by a

Government Order legally competent to investigate offices uncier both
the Acts?

(b)What are the legal requirements io be futfillecl for entrusting the
investigation under both the Acis to the Special lnvestigation Team?

5. (a)Whether the Government Order proposed to be placed before the
Council of I\4injsters for approval (Annexure 4 ) is legally sustainable?
(b)lf any modifications are required in the above order, so as to make it
legally sustainable, what are the modjfications?

The following documents have been enclosed lor reference:

1. Questions referred for legal advice

2. Repo( of the Commission 4 Volumes

2a.Terms of Reference

3. Additional lerms of Refer ence

4. Recommendations of the Commissron

4a. Legal Advice of the Advocate General

5. LegalAdvice of the Director General of prosecutions

6. Note to the Council of Ministers

7. Proceedings of the Council of l\,{inisters

L Press Release of Chief Ministef

L Draft Government Order

2. Notification dt. 4112tZ0A0

Page
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2^ Judge
SbPrcme Court of Indla (Retd.)

Befofe dealing with the questions set out (supra) it will be appropriate to set
out parameters applicable to inquires under the Commissions of Inquiry Act (60)
of 1952 (in short the Act)

The report of a Commission of lnquiry js the fjnale ol the exercise
undertal(en under Section 3( 1 ) of the Act. A Commission of Inquiry is appojnted
for the information of the own mind of the Government. There is no accuser, no
accused and no specific charges for trial. ln other words there is no lis before the
Commission. The inquiry before it is ,jnquisitorizjl rather than accusatoriat,.
When the Commission concludes an inquiry it does not pronounce a judgment in

the iegal sense of the term. The task before jt is collection of facts on the
question(s) referred to it and submit its report to the appropriate Govemment with
jts recommendations. In this way there is no finality attached to its report in the
sense the judgment of a Court does have. lt is up to the appropriate Government
to decide what action shoujd be taken on the basis of the Report.

A Commission of lnquiry appointed under Section 3 of the Act is merely a
fact finding body and its report is not binding on the Government. In Hare

Krishna Mehtab v. Chief Minister of Orissa,AlR 1971 Orissa 1 75 it was held that

Inqurry was necessary for ihe purpose of maintaining a high standard of public

administration and indeed of public ljfe. A Commission of Inquiry is not

exercrsing any judiciai function and he is not a Judge and does not behave like

one. He is not there to hear and decide. He is only.there to hear and report.

Governmeni must no doubt consider ii, but they are in no way bound by it. Nor

are they confined to it. The Report must be based on facts and not oprnrons.



,Dr. Justice Arijit pasayat

f Judge
Sbireme Court of lndia (Retd.)

\W

ln Ram Krishna Dalmia v. Justice S.R.Tendolkar AIR .l9Sg SC b3B case,
their Lordships held that the only power that the Commission has is to inquire
ano maKe a report and embody therein its recommencrations. The commission
has no power to adjudication in the sense of passing an order which can be
enforced proprio vigore. lt was observed in that case as follows:

"Therefore, as the Commission we are concerned with is merety io
investigate and record tts findings and recommendations withoui
havrng any power to enforce them, the inquiry and the repon cannor
be looked_upon as a judicial inquiry in the sense of its being an
exercise ofjudicial function properly so called,,.

ln T.T. Antony v. State of Kerala AIR 2001 SC 2637 a questron arose
before the Hon'ble Supreme Court as to the value of the report of a Commission
of Inquiry and whether such report can be used in the investigation of a criminal
case. it was held by the Hon'ble Court that the report and findings of the
Commissions of Inquiry are meant for information of the Government.
Acceptance of the report by the Government would only suggest that being

bound by the rule of law and having duty to act fairly, ii has endorsed to act upon
it. The duty of the police - investigating agency of the State _ is to act in

accordance with the law of the land. Acting thus, the investigating agency may
with advantage make use of the report of the Commission in its onerous task of
rnvestigation bearing in mind that it does not preclude the investigating agency
from forming a different opinion under Section 1 69/170 of Cr. p. C. it the evidence

obiained by it supports such a conctuslon.

The Government is under no obligation

a Commission of Inquiry. Sometimes it may

reject ihe other pari.

to accept each and every finding of

accept the part of the findings and
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."a Judge

S&dreme Court of India (Retd.)
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{ne conclusions of a Commission of Inquiry are also not admissible in a
court of law, in any criminar case or even rn a civir case. Such concrusrons are
merely advisory in nature. However, the State would be bound by the finclings of
a Commission to the extent such report is accepted by the State.

No Commission of Inquiry has any right to recommend prosecution

or Interrogation of any individual. The Commission can be appointed only for the
purpose of making an inquiry into any definite matter of public importance.

In Krishna Ballabh Sahay and ors. Vs. Commissjon of Inqury and ors. AIR
1969 SC 258, the Hon'ble Supreme Court inter alia said ,,lf the cnarges were
vague or speculative suggesting a fishjng expedition, we would have paused to
consider whether such an inquiry should be allowecl to proceed.',

ln Ram Krishna Dalmia vs. Mr. Justice S p Tendulkar 59, tsom.L.R. 769
at 775, Justice Chagla amplified ,,lt is not open to the Governmenl ro prove any
individual in the positjon of an accused, to constitute a Commission to investigate

into any offence that he might have committed, and to place before tt materials

collected so that on the strength of those materials a prosecution could be

launched". The decision of the Hon'ble Bombay High Court was affirmed by
Constitution Bench of the Supreme Court in Ram Krishna Dalmia,s case(supra)
AIR 1958 SC 538.

While the Commissions of Inquiry are not bound by ihe Indian Evidence

AcI, 1872, (in short the Evidence Act) they are not free to disregard the principles

underlying it. The Law Commission,s 24th Report (1962) on the Act quoted G.W.

Keeton's remarks "When the questjon of the involvement of a particular person in
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i"' Judge
' Sbireme Court of hdia (Retd.)
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a particular transaction is under consideration, however, the Tribunat restflcts
itself to the facts admissible under the normal rules of evidence,'. The Law
Commission recommended that the same practice should be followed in India.

ln P.V.Jagannath Rao and Others vs. The State of Bihar [.1968] 3SCR 7e9
a Constitutjon Bench of the Hon,ble Supreme Court held:

"The purpose of the inquiry is stated in the preamble to the notjfication which

states that'the matters aforesaid regarding the aforesaid persons should be

inquired into through a Commission of Inquiry so that facts may be found which

alone will facilitate rectification and prevention of recurrence of such lapses and

securing the ends of justice and establishing a moral public order in future,,. ln

measures to maintain the puritv and inteqritv of political administration in the

State.

In an inquiry conducted under the Commissions of Inquiry Act, there is no

accuserj no accused, no plaintiff and no defendant. That is to say there is no lis

before the Commission. The Commission does not conclude an inquiry by

pronouncing a judgment in the legal sense of the term. The task before the

Commission is collection of facts ancl material on the subject(s) referred to it and

submit its feport with lts findings, recommendation(s), if any, to the appropriate

Government. The Government may or may not take any action on the report. It
is for the appropriate Government to decide what action, if any, is required to be

taken on the repo(. Thus the inquiry uncier the Act is inquisitorial and not

accusatorial as stated above.

s. the obiect of ihe inqujrv to be made by the Commission appointed

u!!b' Section 3 of the Act to take approoriate leoislative or admini
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After having highlighted the nature of the report under the Act, it has to be

seen whether the report as submitted by the Commission is jn reality what it

ought to be in law. Then only the quesiion of expressing opinion on the

questions referred to at the ihreshold. lt is only for the Governmenulegistative

Assembly to take note of the report under Section 3(4) of the Act. lt would be

appiopriate to highlight certain aspects which need to be addressed by the

Government wfrile deciding as to whether the Report would be accepted or not.

Though the Commission itse{f noted that there are no pariies before the

Commission, there is no lis and the Commission is not a Court, it allowed

impleadment of several persons as parties, and it allowed these impleaded

parties to put questions to the witnesses and to seek clarifications. lt is not for

me to opine on the question of acceptability of the report by the Government, I

have referred to that aspect of the report as my opinion on the questions posed

would have foundalion on the report itself.

ln the aforesaid premises it is for the State Government to take a call to

decide upon the acceptability or otherwise of the report and the further steps to

be taken in terms of Section 3 (4) of the Act.. In case the State Government

decides to accepl the report (either in part or in full) it can ask the competent Law

Enforcement Agencies to consider the report, examine whether it contains

Information which is actionable under the Criminal Procedure Code, 1973 (in

short CrPC) and any other applicable statute and to adopt such steps/courses as

are available in law. It would be solely within the domain of the concerned

agency to decide upon further course of actlon to be taken. This would be in line
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with the view expressed by the Hon,ble Supreme Court in T.T. Anrony s case
(supra) as emphasized above.

This appears to be the only avajlable course as

that about 40 cases connected with the issues which

Commission are pending before Trial Courts.

it is an accepted positjon

were looked into by the

My opinion is rendered on the basis of factual position projected and
documents provided by the euerjst.

This opinion cannot be treated as evidence before any Court, Tribunal or
authority and has been given on the basis of materials furnished by the euerist.

Date : 06.1 1:2017 sayat


