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The 4*® limb of the allegation under item No.1l

as settled reads:

‘The phone call details from the mobile phone
used by Saritha S.Nair available with the media
cpened the gate for connecting some of the
Cabinet Ministers, their private Secretaries, one
former Central Minister, many members of the
Kerala Legislative assembly and other political
leaders in the Solar Scam deals of Saritha

S.Nair.'

This relates to the connections of some of
the Cabinet Ministers, their Private Secretaries,
one former Central Minister, many members of
Kerala Legislative Assembly and other political
leaders in the Solar Scam deals of Saritha

S.Nair.

The Commission has already considered the
role of former CM Sri.Oommen Chandy under the
first limb. The role of the personal staff Tenny

Joppan, Jikkumon Jacob and gunman Salim Raj also

/@@ .
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considered. The role of Sri.Thomas Kuruvila, aid

of CM Sri.Oommen Chandy was considered in that

context.
According to Saritha S.Nair, she as the
person entrusted by Team Solar Company

incorporated by Biju Radhakrishnan and herself as
Directors, for the wvarious requirements for
conducting Mega solar projects in a successful
manner, mainly contacted the CM Sri.Oommen Chandy

and the Power Minister Sri.Aryadan Mohammed.

The connection of Power Minister Sri.Aryadan

Mohammed with Saritha S.Nair is considered below,.

One of the main allegations is Saritha S.Nair
got acquainted with C.M. for the purpose of
declaring a Solar Energy Policy for Kerala which
is one of the requirements for establishing Mega
solar projects in the State of Kerala, and for
getting various incentives and benefits from the
Central and State Governments. It is the case of

Saritha S.Nair that when she approached the C.M.

ol
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with the proposal for setting up her Mega
projects; the C.M. after reading the project
report contacted the Power Minister Sri.Aryadan
Muhammed over phone and told him that a person by
name Lakshmi Nair will meet him with a project
and requested him to examine the same and do the
needful. The C.M. had also asked her to meet the
Power Minister Sri.Aryadan Muhammed in the
matter. She met Sri.Aryadan Muhammed in his
official residence, Manmochan Bungalow with the

projects and he assured her that it will be done.

The genuineness of the allegation made by
Saritha S.Nair as above has to be examined on the
basis of materials available on record in the

form of evidence both oral and documentary.

The evidence in the matter consists of the
oral evidence of Saritha S.Nair, Sri.Paul Antony,
IAS, Additional Chief Secretary, Power
Department, Sri.N.T.Job, Executive Engineer and

Sri.G.Shaj Kumar, Assistant Executive Engineer

ot
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both of KSEB, Sri.Aryadan Muhammed, the Power
Minister, Sri.Oommen Chandy, former C.M.,
Sri.Kesavan, Addl. P.S. to the Power Minister
Sri.Aryadan Muhammed, and Sri.R.Rajesh, Programme
Officer, ANERT. The documentary evidence are the
Government file G.O0.(P) No.49/2013/PD dated 25-
11-2013 produced by Additional Chief Secretary,
Sri.Paul Antony, two CDs containing the Audio
video visuals of the KSEB Engineers Association
function held at Sumangali Auditorium, the CDRs
of the mobile phones used by Saritha S.Nair
containing the details of calls between the two
numbers of Saritha and the mobile number of the

Minister and back.

Smt.Saritha S.Nair in her deposition before
the Commission made on 27-01-2016 (DW Vol.X Part-

I, Pp 62 - 92) stated thus:

She was one of the Directors of Team Solar
Renewable Energy Pvt. Ltd. which was registered

in January, 2011. It was after the formation of

M/
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this Company decision was taken to handle mega
Solar Power Projects. On behalf of this Company
she handled Solar Mega projects. Project
Development matters were also her responsibility.
Therefore in connection with that she was
entrusted with the responsibility to get
Government recognition and other benefits. As a
first step she went to the Chief Minister
Sri.Oommen Chandy in his office in the North
Block of the Secretariat and submitted to him the
profile of the company and the project reports of
various schemes which are proposed to Dbe
implemented in Kerala. The C.M. after reading it
called the Power Minister Sri.Aryadan Muhammed
over phone and told him that a person by name
Lakshmi will come with a new project and
requested him to examine the same and do the
needful. She was asked to meet Sri.Aryadan
Mohammed. In the representation submitted to the
C.M. the main demand was with regard to Renewable

Energy Policy. She along with two of her office
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staff went and met Sri.Aryadan Muhammed in his
official residence ManMochan Bungalow. The
Minister after perusing the Project told her that
this is highly necessary and he assured her that
he will talk to ANERT and Energy Management
Centre and take urgent measures. For this purpose
she contacted Sri.Aryadan Muhammed over phone
many times. The Minister had also called her.
Since,when for about 4 to 5 months nothing was
done, Sri.K.Kesavan, P.A. to the Minister told
her that for getting it done something has to be
paid to the Minister. He demanded Rs.2 Crores.
Since the financial condition of her company at
that time did not have the capacity to pay such a
huge amount, she bargained and brought it reduced
by 50%. As a first instalment she went to
Manmohan Bungalow and paid Rs.25 Lakhs to him
personally in his office room there. He got the
amount counted by her to ensure the quantum. The
second instalment of Rs.10 lakhs was paid to him

through her office staff in the hands of

L
4



663

Sri.Kesavan when the Minister came to Kottayam
Sumangali Auditorium where a workshop/seminar on
Renewable Energy at the instance of KSEB
Engineers Association was conducted. She was
also a participant guest in the function.
Sri.Aryadan Muhammed had inaugurated the
function. She was also in the stage with the
Minister at that time and she conveyed to him the
payment of the amount. Thereafter the Minister
talked specially introducing her to the audience.
In spite of receiving all these amounts until she
was arrested no help was extended to her. For
the last two years and after bailing out from
Jail she directly and through others demanded the
amounts paid by her but so far it has not been

returned.

Jikkumon knew all about their projects and it
was on his advice that she had requested to
obtain recognition, licences and permission for
their Mega Projects from MNRE and other
oy

/
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institutions of Renewable Energy. She said she
cannot say with precision as to how many times
she had been to C.M.’s office. For wvarious
matters she went there many times. It was on one
such occasion she made the request as mentioned
above to the C.M. and got his assurance. The
C.M. asked her to prepare a feasibility report
for a floating ©power project in Kallada
Irrigation Project in Kollam District as
established in Banasura Dam recently. For
conducting the survey in Kallada Dam to prepare
the feasibility study permission was granted by

Sri.Aryadan Muhammed.

Smt.Saritha S.Nair in her deposition before

the Commission made on 29-01-2016 stated thus:

Team Solar Company was a franchisee of Surana
Ventures Ltd., Secundrabad which was a channel
partner and enlisted company of MNRE. Till
recognition is obtained for their company in the

Government Projects held through ANERT their

ﬂnﬁ
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mother company - Surana Ventures Ltd. was
participating. All dealings in connection with
the tender etc. for Surana Ventures Ltd. was
conducted by its representative Sri.Harish Nair
and herself. Surana Ventures had participated in
the tenders invited by ANERT in 2011-12 in
respect of solar lanterns, Solar Home
Electrification packages and solar street
lighting systems. With the help of Sri.Aryadan
Muhammed they quoted the lowest rate and obtained
the order. For that herself and Sri.Harish Nair
had met Sri.Aryadan Muhammed more than 4 times
and he talked to the officers of ANERT. Though
Surana Venturs Ltd. had supplied the product to
ANERT there was an arrear to the tune of Rs.35
lakhs to be paid and they were denying payment
for one reason or other. Then in February, 2015
- Harish Nair and a Director of the Company
Mr .Mukesh Surana contacted her over phone and
spoke to her about it. She asked Harish Nair to

come to Kerala. She informed this matter to

ot
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Sri.Oommen Chandy. He, from the office,
contacted ANERT and recommended for doing the
needful. Besides, herself and Harish Nair went
to the official residence of Sri.Aryadan Muhammed
— Manmohan Bungalow and informed him of this
matter. He, in their presence, contacted officers
of ANERT and got the matter done. Accordingly,

Surana Ventures got Rs.35 lakhs.

Allegations that she had illicit relationship
with MLAs, MP’'s, Ministers have come. She has no
interest in deposing about it before this
Commission voluntarily, since ik adversely
affects her privacy, and the future of her
children. In this matter, sex scandal alone
assumed importance. No real investigation to
ascertain the use of the amounts collected from
the customers was conducted so far nor any report
submitted. To some extent she was also
responsible for that due to her stand. These

insinuations are only a camouflage to defend the

ﬂnﬁ



672

allegations regarding the financial scam which

may come at any time. Due to this the
investigation regarding the financial
irregularities and corruption did not occur. And

they could be able to destroy or tamper with the
evidence available against them - she believe,
she will elaborate this in her  subsequent

depositions, she said.

Smt.Saritha S.Nair in her deposition before

the Commission made on 02-02-2016 stated thus:

The allegations raised against her mainly
financial were in relation to the formation of
Renewable Energy Policy and the National level
recognition of her company, licences, permissions
all promised. For this her connection was only
with the CM and Sri.Aryadan Muhammed. The other
allegations raised in connection with the solar
cases are her personal matters affecting her
privacy and hence she has mental difficulty for

telling it in open courts. But, if the Commission

il
/
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makes an in-camera sitting or other appropriate
arrangement she is prepared to co-operate with
the Commission. But she strongly opposes making

the note prepared by her while in jail a public

document.
She participated in the International
Workshop - Solar Kerala conducted at Muscat

Hotel, Thiruvananthapuram on 13%™, 14 and 15% of
March, 2013. They had two exhibition stalls
there. ANERT had sent letters to all dealers
regarding availability of exhibition stalls by
mail. It was received by them also. She
contacted Sri.Sugathakumar and booked stalls and
the fees for the same was remitted through her
office staff. The C.M. was to inaugurate the
conference but it was done by Power Minister
Sri . Aryadan Muhammed. On that day she had a
formal talk with Sri.Aryadan Muhammed who had an
overall view of all the stalls and left. She had

talked to Sri.Aryadan Muhammed in connection with

!
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their company matters many times and talked to
him over phone many times. She did not get any
written recommendation from him for their
company, but many recommendations were made for
them through phones. Heard about a Korean
company by name TANGJONG but no dealing with that
company, but heard about their contacts with the
projects of others. She was asked about the
payment of money to Thomas Kuruvila on two
occasions at Delhi and Thiruvananthapuram which
is mentioned in the letter written by her as
deposed by Sri.R.Balakrishna Pillai. She
answered that it is true that money has been paid
but the amount specified therein is different,
the true position has already been stated before

this Commission.

To a question whether Team Solar Company was
having the eligibility for 3Jjoining the 10,000
roof top solar panel projects - her answer was

that - the Minister has agreed to obtain all the

b
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recognition and received consideration by way of
money . No such recognition was obtained. The
mobile phone number 8606161700 was in her use and
9447011324 belongs to Sri.Aryadan Muhammed.
Exts.X 439 (a) is the phone call details between
the aforesaid two mobile phones for the period
from 04-06-2012 to 10-05-2013. 35 calls are from
the Ministers number to Saritha S.Nair’s mobile.
Except 8 calls all other calls were for less than

a minute.

Sri.Paul Antony, Additional Chief Secretary
in his deposition dated 16-12-2016 has stated

thus:

G.0. (Rt) No.137/2010/PD dated 11-06-2010 is
the one issued by the State Government in the
Power Department designating in Kerala, ANERT,
the Competent Authority for implementation of
Solar Power Policy in connection with Jawaharlal
Nehru National Solar Mission JNNSM. (Ext.X 806) .

The responsibilities of ANERT were specified.

/
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When Power Projects applications are
received, after approval, it must be periodically
reported to the Government. It must be submitted
before the 5% of the succeeding month. He does
not remember whether there is any machinery to

verify whether it is being followed.

He has brought the file in G.0.No.49/2013/PD
dated 25-11-2013 (Government file 555 pages and
note 78 pages) as required and handed over to the
Commission for perusal. He has also furnished a
note - report received by him in regard to the
visit of Team Solar Company in KINFRA PARK,
Palakkad - Lr.No.Kin/V/IITP/2016-17 dated 14-12-

2015. (Ext.X 867).

Sri.N.T.Job, Executive Engineer, KSEB in his

deposition dated 25-07-2016 has stated thus:

He was General Secretary of the KSEB
Engineers Association during 2011 - 2012. The
Annual General Body meeting of the Association

was held in Sumangali Auditorium at Kodimatha,

i
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Kottayam District on 5 and 6 of May, 2012. A

National Seminar and Annual General Body meeting

were conducted. The subject of the National
Seminar was “Solar Power - Sclution to Power
crisis in Kerala”. The inauguration of this was

held on 06-05-2012 by the then Power and
Transport Minister Sri.Aryadan Mohammed. It was
the inauguration of the General Conference. The
Seminar was inaugurated by the then Home and
Vigilance Minister Sri.Tiruvanchoor
Radhakrishnan. The Brochure of the Programme
dated 06-05-2012 is Ext.X 642. All the details
of the programme were recorded there. There was
no recording in the programme to show that
Saritha Nair had dealt with any subject. But,
Sri.P.C.Thomas who retired from KSEB as Dy. Chief
Engineer is a life member of the Association.
He, in the Association, had stated that since the
subject of the seminar is solar power solution to
power crisis in Kerala, Team Solar Company which

deals with solar equipments etc. if given an

/
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opportunity to talk about the subject, will be
beneficial. On that basis the Association
decided to give an opportunity to her after the
seminar. Accordingly, Saritha S.Nair representing
the Team Solar Company had participated in the
function. But, the talk about the subject was by
another person of the company. Saritha S.Nair
was also there in the stage along with other
persons when Sri.Aryadan Muhammed was in the
stage. Saritha S.Nair was there at the time when
Thiruvanchoor Radhakrishnan was also in the
stage. They did not talk to Saritha S.Nair about
the solar energy personally. Team Solar Company
was afforded opportunity to talk about Solar
subject after the seminar. Therefore Saritha
Nair went out of the stage after the seminar was

over.

Minister Sri.Aryadan Muhammed talked for
about half an hour after the inauguration. He

does not remember whether the Minister had

"
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mentioned about Team Solar Company. In the said
function, he was sitting in the stage on the
right side. Probably because of that he did not
particularly notice Saritha Nair, her dressing
and her elegant look. Exhibition stalls were
there in connection with the seminar. Team solar
company was given a stall. The Ministers who
attended the seminar had passed through the
stalls but he does not remember whether they had
visited the stall. The wvisual of the function
and the seminar in two CDs - Part I and Part II -
held on 06-05-2012, as requested by the
Commission was produced as Ext.X 643 Part I and
644 Part II. Both the CDs were played to witness.

Welcome speech is made by  him.After the

presidential address Minister Sri.Aryadan
Muhammed had inaugurated the function. It can be
heard. In the stage, himself, President,

Minister and other departmental officers are seen
in the front row. In the row, just behind on the

left side of the stage, Saritha Nair is seen

.

/
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seated. Sri.Tiruvanchoor Radhakrishnan came to
the stage after the inaugural speech of
Sri.Aryadan Muhammed. At the time of speech made
by Tiruvanchoor Radhakrishnan also Saritha Nair
was in the stage. The seminar started after the
Ministers had 1left the stage after inaugural
function. Saritha Nair has left the stage after
the inaugural function, he understands. Sitting
in the stage the seminar presentation screen
cannot be seen. So all of them got down from the
stage. He remained in the stage. He does not
remember now whether he, the Association
President or the Ministers had talked about the
projects of Team Solar Company. He did not see
any other Minister talking to Saritha Nair in the
stage. Saritha S.Nair happened to be in the
stage at inauguration function since all those
who are to present papers in the seminar were
seated in the stage. Saritha Nair also was in
the stage not because of tke instructions or

directions from anybody else. Team Solar Company

i,
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was given a stall at the request of Sri.Thomas.
The inaugural function was started at 10 A.M. He
said he knows about the incentive by way of
subsidy declared by the Central and State
Government for promoting solar energy. It is
helpful in implementing new project. The two CDs
produced containing the programmes for

convenience sake had been edited.

Sri.Shajkumar, Assistant Executive Engineer,
KSEB in his deposition dated 25-07-2016 has

stated thus:

He was the General Secretary of the KSEB
Engineers Association during 2016 - 2017. During
2011 - 13 he worked as Asst. Engineer in the KSEB
in another office at Pattom. In the Annual
function of KSEB Engineers Association, a Seminar
on Solar Renewable Energy was conducted. In that
context about one month Dbefore, among the
companies conducting solar business, heard about
this company also. Saritha.S.Nair representing

Py

/
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Team Solar Company had attended that function.
He knew only later that it was Saritha S.Nair.
He has also attended the Annual General Body
function and was in the stage. The inauguration
of the said function was by the then Power
Minister Sri.Aryadan Muhammed. Home Minister
Sri.Thiruvanchoor Radhakrishnan was also there.
Saritha S.Nair was also in the stage. Team Solar
Company had presented a paper. He did not notice
whether the paper was presented by Saritha S.Nair
or anybody else. for, he was not present there at

that time.

This Commission by letter dated 27-06-2016
(Ext.X 645) requested him to furnish the wvideo
visuals and connected records of the Annual
meeting of the KSEB Engineers Association held at
Kodimatha Auditorium, Kottayam. He had produced
two DVDs (already marked as Ext.X 643 and 644).
He does not know whether Saritha S.Nair or any

staff of the Team Solar Company had approached

by
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the KSEB in connection with their solar

installation and Wind Mills.

Sri.Aryadan Muhammed in his deposition dated

29-06-2016 has stated thus:

He knows about Team Solar Renewable Energy
Solutions Pvt. Ltd. engaged in Solar equipments
business. A woman by name Lakshmi Nair and a few
other persons along with her came and met him in
the Ernakulam Guest House where he was staying on
a particular day. They introduced themselves as
persons from Team Solar Company engaged in Solar
installation business. They said they require
assistance / help from ANERT. They explained to
him about their company and their business and
the various helps required for them from the
ANERT. They said that it will be helpful if
orders for supply of Solar Lanterns are given to
them. He replied to them that for purchase of
solar Lanterns by ANERT there is tender system

and that the supply orders will be awarded to the



684

lowest tenderer and that if they want more
details they can contact ANERT. He also said
that if they require all those information’s
through him he will do that. He made enquiry in
that regard with ANERT and got the information
that for getting orders for supply of solar
lantern there are two procedures to be followed
after obtaining tenders from interested persons.
The first one is technical bid and the other is
the financial bid. The financial bids of the
technically qualified tenders will be considered
and it will be awarded to lowest tenderer. This
was conveyed to them. Thereafter they did not
contact or meet him. He did not enquire whether
the ANERT had awarded Solar Lantern orders to
them. The ANERT is under the Power Department of
which he was the Minister. He is aware of the
Circular issued by the Central Government in the
MNRE for promoting Solar Renewable Energy
Projects which are the alternative for meeting

the deficiency of electricity in India providing

ot
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for Central subsidy and other benefits. ANERT
was appointed as the Nodal Agency of these
projects. The first project towards the aforesaid
programme in Kerala was 10,000 Roof Top
installation programme brought in the year 2012.
This was settled by discussion with Central Power
Minister Dr.Farooq Abdulla who came to Kerala and
discussed with him and other Officers. The
inauguration of 10,000 Roof Top programme was not
done by Dr.Farooq Abdulla, he said. He had only
discussed and finalised the project. The Central
Minister had assured Central Subsidy to this
project. An International Seminar under the
auspices of ANERT regarding Solar Renewable
Energy was held in 2012. The first day
inauguration of this Seminar was to be done by
Chief Minister Sri.Oomman Chandy but due to his
inconvenience it was done by him. There was
Exhibition Stall in the Seminar held in Mascot
Hotel which was allotted by ANERT on first come
basis. He is not aware of any requirement for
iy

/
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allotting the stalls such as the person to whom
it is allotted must be experienced in conducting
solar business and must be included in the
empanelled lists of ANERT and MNRE. He did not
know at that time that Saritha Nair’s Team Solar
Company had two stalls there. He came to know
about it only later in connection with the
enquiry. A fee of Rs.20,000/- was fixed for a
stall. An annual conference of KSEB Engineers
Association was conducted in 2012 at Sumangali
Auditorium, Kottayam. Being the Power Minister
he was invited for inaugurating the Conference
and he did it. He had only inaugurated the
conference. He did not conduct or participate in
the Seminars. He did not know who were all the
persons who had participated in the Seminar. He
also did not know whether Saritha S.Nair had made
any talk regarding the solar subject in that

Seminar. He did not see Lakshmi Nair there on

that day. (Emphasis supplied) .

ot
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Saritha S.Nair was cross-examined by
Sri.Aryadan Muhammed through his counsel, the

relevant portion summarised thus:

She was told that in page 8 of Ext.618 letter
it is stated that as told by Thomas Kuruvila to
avoid the delay 1in the Electricity Department
Rupees Twenty Five Lakhs was paid to Sri.Aryadan
Muhammed in his official residence Manmohan
Bungalow. She said it is true. Again at page 9
of the letter in which it is said several times
Sri.Aryadan Muhammed had sexually abused her.
She was asked the dates of such events. Her reply
was that after talking to Thomas Kuruvila in
January, 2013 she had such experience and that
she had such connections right from 2011 when she
got acquainted with him. Mainly it happened in
Manmohan Bungalow and three times in Govt. Guest
House, Ernakulam. One such occasion was after
attending the function in Kottayam Sumangali

Auditorium on coming back at Government Guest

M
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House, Ernakulam. Sri.Aryadan Muhammed had
received money from them in connection with the
formation of renewable energy policy for solar
mega power projects. Solar Energy Policy, she
said, is not a project it is only a policy. She
denied the suggestion that she had never seen
Sri.Aryadan Muhammed in Manmohan Bungalow. She
also denied the suggestion that the allegation of
sexual harassment is false and is an imaginary
creation of hers. She also denied the further
suggestion that Sri.Aryadan Mohammed has not seen
her alone so far. She admitted that, she had

submitted before the Commission a letter with the

endorsement ‘Confidential’ on 9 or 10® of
February, 2016. To her estimation Sri.Aryadan
Muhammed is above 70 years of age. The

suggestion that he had completed 81 years was not
denied, since she has no such information. She
also denied the suggestion that in connection
with the formation of the renewable energy

policy, she had met Sri.Aryadan Muhammed on many

fi
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occasions 1is false. The abusive treatment to
Saritha S.Nair, she said, is known to her P.A.
Jisha, for, she told this to Jisha. It was
suggested that the statement contained in Ext. X
428 are untrue. She denied it by stating that the
statement made by her before the Commission are

true.

Former Power Minister Sri.Aryadan Muhammed
again cross-examined Smt.Saritha S.Nair through
his counsel Senior Advocate Sri.Raju Joseph on
10-02-2016 and 24-02-2016. (DW Vol. X-II PP 386

to 429)

Saritha Nair said that, 42 applications for
subsidy for the installation of solar water
heaters during 2010-2011 were submitted to ANERT.
She does not remember the date of the application
and other details. A reply dated 04-02-2012 was
sent from ANERT stating that the application is
incomplete in respect of many details. This
might have been received. Since, it was not her

.
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responsibility she is not able to give a reply.
She had participated in the Green Energy Expo
International Conference held in Muscat Hotel,
Thiruvananthapurm on 13®  14* and 15" of March,
2012. Stalls were arranged there based on the E-
mail message received from ANERT. Since the
allotments of the stalls were on the basis of
first come first served she directly called and
booked two stalls. She meets Minister
Sri.Aryadan Muhammed for first time as per the
directions of the C.M. in July, 2011; date she
does not remember. Thereafter, she had met the
Minister many times. When she went to Manmohan
Bungalow to meet the Minister she saw his P.A.

Sri.Kesavan.

It was in December, 2011 Sri.Kesavan said,
that for getting things done the Minister has to
be paid. Rupees Seventy Five Lakhs was demanded.
First she talks to Sri.Kesavan and then to the

Minister. The amount payable to the Minister was

ﬂ}}
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fixed, after series of discussions, on 06-12-
2011. Initial payment fixed was Rs.25 lakhs which
she has paid to the Minister in his official
residence. In the Ministers office she was
standing in front of him looking at him.
Krishnettan and Ummer, personal staffs of the
Minister were standing outside. But she does not
know whether they had seen her paying the money
to the Minister. The money paid to the Minister
was the money received from customers Reginald
George, Leelamma Reginaldand Raveendran.V.T for
Wind Power Projects deposited in the Bank Account
was withdrawn and paid. On 06-05-2012 a seminar
and a workshop was conducted in connection with
the Annual General Body Meeting of KSEB Engineers
Association in Sumangali Auditorium at Kodimatha,
Kottayam. Its inauguration was by Sri.Aryadan
Muhammed. She presented a subject in the seminar.
She was on the dais along with the Minister. She
reached there by 9.30 A.M. and the function

started at 10 A.M. The seminar was on Solar

b
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Energy — A solution to Power Crisis. Notice of
the programme was there but the person’'s -
delegates presenting the papers were not
specified. The programme was recorded by IPRD.
Regarding evidence she said the wvideo visual and
documents of the function will be available with
IPRD and KSEB Electrical Engineers Association,
Kottayam. Evidence to show that an exhibition
stall was conducted there she said is available
with the SIT which investigated the crime cases.
There is mention in the expenditure report. Rs.
15 lakhs was paid to the Minister through her
personal staff by way of placing it in his
official car while herself and the Minister were
sitting on the dais. The Minister confirmed the
receipt of the amount to her on the dais. The
money was paid to the Minister for the Central -
State Governments recognition for the Wind -
Solar Power Projects and for the formation of
Renewable Energy Policy. It was on the assurance

that the Minister will do all this, money was

1
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paid to him. When she first met the Minister
Sri.Aryadan Muhammed other members of the company
staffs were also with  her. No special
introduction was required in her meeting with the
Power Minister since the meeting was as
instructed by the C.M. She had met the Minister
several times in the Government Guest House,
Ernakulam. Dates, she does not remember. She had
talked to the Minister matters related to ANERT
also through phone. On many occasions the
Minister himself had attended the phone when she
called and talked to him. If the Minister was in
meeting the calls are attended by his P.A. Mr.
Kesavan or Krishnan or Ummar and there were
return calls. 75% of the phone calls made by her
were attended to by the Minister himself. She
knows about the decision of ANERT for
distribution of solar lantern. She had talked to
the Minister in connection with submission of
tender by Surana Ventures a distribution company

of Team Solar and arranged it for them.

.
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She denied the statement that Team Solar had
approached the Minister for orders for supply of
solar lantern and that the Minister after
ascertaining the position had informed her that
the order can be given only on compliance of the
legal requirements. She did not talk to the
Minister about orders for supply of solar
lantern. She has heard about the decision taken
by the Power Department for construction of Sclar
Power Plant having the capacity to produce 500

Mega Watt power in 2012.

To a question whether Team Solar Company was
having the eligibility for Jjoining the 10,000
roof top solar panel projects - her answer was
that - the Minister has agreed to obtain all the
recognition and received consideration by way of
money . No such recognition was obtained. The
mobile phone number 8606161700 was in her use and
9447011324 belongs to Sri.Aryadan Muhammed.
Exts.X 439 (a) is the phone call details between

ol
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the aforesaid two mobile phones for the period
from 04-06-2012 to 10-05-2013. 35 calls are from
the Ministers number to Saritha’s mobile. Except
8 calls all other calls were for less than a

minute.

She was also asked whether there is any
contract or other documents to show her
connection with Surana Ventures. She said, she
had contacted the Minister only for finalisation
of the tender and for settlement of the dues for

Surana Ventures.

Since the mobile phone call details of
Saritha S.Nair was the basis for the allegation
which have first come in the newspaper and media
and then in the Legislative Assembly discussion
which commenced on 13® June, 2013 evidenced by
the urgent resolution of Sri.Raju Abraham, MLA
and others- the Commission through the SIT had
obtained the CDR details of the two mobile phones

9446735555 and 8606161700 used by Saritha S.

it}
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Nair. On verifying the said CDRs it was found
that there were calls from the above two mobile
phones used by Saritha S.Nair to the mobile
phones of the personal staff, security etc. of
the C.M. Sri.Oomman Chandy and other Ministers,
MLAs., Political leaders etc. It was decided to
issue notice undexr Section 5(2) of the
Commissions of Inquiry Act to some of these
persons who had frequent contacts to and f£fro
calls to the mobile phones of Saritha S.Nair.
Accordingly, notice dated 21-05-2015 was issued
to Power Minister Sri.Aryadan Muhammed (Ext.X
623) . The questions put to him in the notice
were 1) Do you know M/s.Biju Radhakrishnan and/or
Saritha S.Nair (also known as Dr.R.B.Nair and
Lakshmi Nair), the prime accused in the solar
scam personally? If so, kindly explain the nature
of your acquaintance? 2) Did they or either of
them contact you either in person or through
telephone? If so, the purpose of visit /

telephone contact.

i
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Sri.Aryadan Muhammed, has filed a reply to
that on 16-06-2015 (Ext.X 624). He said, he is
not acquainted with either Biju Radhakrishnan or
Dr.R.B.Nair and Biju never contacted him either

personally or over phone.

(Paxa 3 to 6 (Ext.X 624) from Paper Book -

Deposition Vol.XVI)

In paragraphs 3 to 6 of the reply he has

stated thus:

3."During May, 2012 Smt.Saritha S.Nair
introducing herself as Lakshmi met me at
Ernakulam while I was in the Guest House. I have
no previous acquaintance with her. I am not able
to recollect the exact date. Along with her
there were two other persons about whom I had no
previous acquaintance. I do not remember their
names. She told me that she was the Chief
Executive of a company known as ‘Team Solar’
which is in the field of Solar Power Generation.

She also told me that her company was able to

o
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supply any equipment or device to generate solar
power and therefore any requirements of ‘ANERT’
for such equipments or devises could be met by
her company. I did not promise anything.
Thereafter on another occalsion she again came to
me accompanied by two other persons requesting me
to give order to supply solar lanterns. This was
at a time when ANERT was toying with the idea of
supplying solar lantern to public as a part of

creating public awareness about solar power

generation. I told her that no order could be
given without following the procedural
formalities. ANERT was proposing to invite

tenders from manufactures who are producing solar
lanterns with standard quality and in case she
became the lowest tenderer she would get the
order. Thereafter she contacted me over telephone
on two or three occasions with the same request
and I gave the same reply. ANERT 1is an
institution coming under Department of Power and

I am in charge of that Department. To the best

i
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of my information and knowledge no order to
supply solar lantern was given to Team Solar from

ANERT.

4. During the same year the Power Department
had invited expression of interest from
companies/persons who could generate and supply
solar power up to 500 MW. During that time she
approached me personally and told me that her
company was capable of generating and supplying
the required power through solar system. I told
her that there was no question of any direct
negotiation and she had to go by the procedure of
submitting EOI. However she did not submit EOI
and hence there was no occasion to give any order
to her in that regard. After the above said
meeting also she had contacted me over telephone
on three or four occasions and repeated her
requests and I gave her the same answer. This
time I expressed displeasure in contacting over
phone frequently for the same purpose.
fol

~
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5. About an year ago ANERT had taken a
decision to supply roof top solar panels capable
of generating 1 KW solar energy to 10,000 houses.
This time she again contacted me over phone and
requested to accept her company’s offer to supply
solar panels to 10,000 houses. I told her that
the programme of supplying roof top solar panels
was implemented with the support of MNRE
(Ministry of Ngw and Renewable Energy) under the
Central Government and State Government were
giving subsidy. Since it was a programme
supported by the Central Government only
companies empanelled by the Central Government
could be considered. Any of the companies in the
panel could submit EOI and from those companies
who had submitted EOI, 25 of them quoting lowest
rate would be selected. Subsidy would be given,
on the basis of the lowest rate quoted by the
companies. However, roof top solar panels could
be purchased from any of the selected companies.
The above procedure adopted by ANERT was

-
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explained to her and advised her to participate
in the tender by giving EOI if her company was
one among the empanelled companies. Even after I
explained the procedure in detail, she contacted
me over the phone three or four times again and I
gave the same reply. I understand that her
company was not among the empanelled companies

and therefore no EOI was submitted by her.

6. These are the occasions in which she had
contacted me which I can reccllect from my
memory . This is my true and complete disclosure
in compliance with your request contained in the

letter referred to above.”

He was also issued a notice under Section 8B
of the Act on 09-07-2015 (Ext.X 625) explaining
the circumstances under which such a notice was
issued namely, the substance of the allegation
under item No.l of the terms of reference settled
by the Commission by order dated 07-11-2014. No

reply received.

o
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The telephone call details from the two
mobile phones wused by Saritha S.Nair to the
mobile phone number 9447011324 of Sri.Aryadan
Muhammed for the period from 04-06-2012 to 10-05-
2013 marked as Ext.X 439 (a) showed 80 contacts
between 8606161700 and 9447011324 and one call on
31-05-2013 from another mobile phone number
9446735555 to the mobile phone of Sri.Aryadan
Muhammed. Of the 80 calls, 34 calls were from

his number to Saritha’s mobile.

Sri.Aryadan Muhammed in reply to the notice
under Section 5(2) of the Act, as noted above,
has explained that Saritha S.Nair and two others
came and met him in the Government Guest House,
Ernakulam and explained about her solar business
to him. He has also admitted telephone calls
between them in the said reply. Sri.Aryadan
Muhammed in his deposition before this Commission
made on 29-06-2016 also spoke in terms of the

reply filed to notice under Section 5(2).

m
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However, he had denied the various allegations
raised against him by Saritha S.Nair in her
deposition before this Commission on 27-01-2016,
29-01-2016 and 02-02-2016. He has totally denied
Saritha S.Nair meeting him as per the
instructions of Sri.Oomman Chandy in Man Mohan
Bungalow, the official residence of Sri.Aryadan
Muhammed and submiting the project report. The
alleged assurance given by him was also denied.
It is the case of Saritha that the main purpose
for which she paid money to Sri.Aryadan Muhammed
was for obtaining Central - State recognition for
her company and for the formation of the Solar
Policy for Kerala. It was assured. She thus,
paid a sum of Rs.25 lakhs to Sri.Aryadan Muhammed
personally in his official residence at Manmohan
Bungalow and another sum of Rupees Fifteen Lakhs
through the staffs while the Minister and herself
were in the Sumangali Auditorium for the Annual
Conference of KSEB Engineers Association. Both

the alleged transactions were denied by him; he

o
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even denied the presence of Saritha S.Nair in the
Sumangali  Auditorium at the time when |he
inaugurated the Annual Conference of KSEB
Engineers Association. According to him, he did
not see her in the stage or in the function.
Sri.Raju Joseph, Senior Counsel appearing for
Sri.Aryadan Muhammed cross—-examined Saritha
S.Nair on 27-06-2016 very elaborately
particularly with reference to the presence of
Saritha S.Nair in the Sumangali Auditorium in the
stage when Sri.Aryadan Muhammed inaugurated the
function. True, she did not produce any
documentary evidence to show that she was an
invitee to the function or that she was present
in the function at that time in the stage. There
is no material or evidence to show that she
through her staff has handed over a sum of Rs.1l5
lakhs to Sri.Aryadan Muhammed putting it in his
official car or that he had confirmed the receipt

of money while sitting in the stage.

ok
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As already noted, an Executive Engineer and
an Assistant Engineer of the KSEB (the office
bearers of the KSEB Engineers Association) were
examined before this Commission. They were
requested to produce the video/audio visuals of
the function conducted in the Sumangali
Auditorium. Accordingly, they have produced two
CDs containing the Audio/Video visuals of the
seminar conducted in the Sumangali Auditorium.
The Executive Engineer has positively admitted
the presence of Saritha Nair in the function. He
said, since, the subject for the seminar was
regarding solar renewable energy a retired Deputy
Chief Engineer, of the KSE Board who is a life
member of the Association has suggested in the
meeting that since team solar company is in the
field of solar Renewable Energy, Saritha S.Nair
must be invited to make a speech on the subject
and accordingly she was invited. The CDs.
produced by him were played in the sitting.

Saritha §S.Nair’s presence in the stage when

/
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Sri.Aryadan Muhammed was inaugurating the
function was noted in the wvisual. The former

Minister Sri.Thiruvanchoor Radhakrishnan was also

seen there in the function. Sri.Shajukumar,
Asst. Engineer in his deposition has also
confirmed the same. Thus, from the oral evidence

of the KSEB Engineers and the documentary
evidence afforded by the visuals in the two CDs
produced by them, it is very clear that Saritha
S.Nair was an invitee to the function and that
she was there in the stage along with Sri.Aryadan

Muhammed and Sri.Thiruvanchoor Radhakrishnan.

Saritha S.Nair had stated in her deposition
that after the receipt of Rs.15 lakhs on that
day, he, in his speech had specially introduced
the Solar Company. This was denied Dby
Sri.Aryadan Muhammed. The Executive Engineer to
whom it was asked, said that he does not remember
now whether such a reference was made by

Sri.Aryadan Muhammed in his speech.

52
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When, Sri.Oomman Chandy former C.M. was
examined before the Commission on the CD produced
by the Executive Engineer, KSEB Dbefore this
Commission, the relevant portion was played to
him. From the audio/video wvisuals it could be
seen that Sri.Aryadan Muhammed in his speech,
looking at Saritha S.Nair who was sitting in the
stage, mentioned that she had met him as
instructed by C.M. Sri.Oomman Chandy and said
that everything that is possible have to be done
for the Mega Watt project for Kerala. Sri.Oomman
Chandy on seeing the audio visuals had admitted
this. Thus the whole story put forward by
Sri.Aryadan Muhammed to demolish the allegations
made by Saritha S.Nair in her deposition made on
27-01-2016 andin the cross-examination fall flat
and stand destroyed. Saritha S.Nair had clearly
stated in her deposition that after the
registration of Team Solar Company their idea was
to concentrate in Mega Solar Projects and for

that purpose a Solar Energy Policy has to be

nt
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formulated for Kerala so that wvarious incentives
such as Central State subsidy, IREDA financing
loans and other benefits for Mega projects could
be obtained. It is for that purpose she, as the
person responsible of Team Solar Company, had
contacted the C.M. Sri.Oomman Chandy and then the

Power Minister Sri.Aryadan Muhammed as per the

instructions of the C.M. and obtained the
assurance from the Power Minister. It is mainly
for getting the Central - State Government

recognition, licenses and for the formation of
the Solar Policy, the Team Solar Company through
her has paid substantial amount to Sri.Oomman

Chandy and Sri.Aryadan Muhammed in her case.

Apart from the revelations of Sri.Aryadan
Muhammed in the speech made in the KSEB Engineers
Association Annual Conference on 05-06-2012 in
the Sumangali Auditorium, the evidence afforded
by the Government file G.0O. 49/2013/PD would also

reveal that it is at the instance of the Power

I
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Minister Sri.Aryadan Muhammed the Director, ANERT
took the initiative by submission of the proposal
for consideration in a meeting to be convened by
the Power Minister. This is simultaneous, with

the speech made by him about Team Solar Company.

From all the above circumstances, the
Commission would like to enter a finding that the
allegations put forth by Saritha S.Nair before
this Commission has some substance. The former
C.M. Sri.Oomman Chandy and former Power Minister

Sri.Aryadan Muhammed are responsible for that.

Therefore, the next point to be considered 1is
as to whether these steps taken by the aforesaid
two persons for promoting the Mega Solar projects
of Saritha S.Nair and her company - Team Solar
Renewable Energy Solutions are supported by
consideration/gratification. The case stated by
Saritha S.Nair that since, in spite of the
assurance given by Power Minister Sri.Aryadan

Muhammed, no steps in that regard were taken.

it
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P.A. to the Power Minister Sri.Kesavan told her
that something has to be paid to the Minister.
It is stated that there were negotiations about
the amount to be paid and a decision was taken on
06-05-2012. As a result, a sum of Rupees Twenty
Five Lakhs lakhs was paid to the Minister in his
official residence at Manmohan Bungalow and a
further amount of Rupees Fifteen Lakhs was paid
through her staff in the premises of Sumangali

Auditorium when the function was going on.

Sri.Kesavan, Addl. P.S. to the Power Minister
was examined before this Commission on 21-06-2016

(Depo. Vol.XV Pp 177 - 207). (CW 149).

He was with Sri.Aryadan Muhammed when he was
the Power Minister in 2005 to 2006 and later from
2011 May until 28" of May, 2016. He is a retired
Higher Grade Under Secretary in the Secretariat.
Main duty assigned to him was arranging the
programmes, trips etc. of the Minister. He 1is

one of the two Members who accompany the Minister

52
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in his travel on alternative days. One of the
Gunmen will also accompany the Ministers.
Minister Sri.Aryadan Muhammed had used two mobile
phones of his own. 9446008001 given from KSEB and
the other 9447011324. According to him Minister
will not take the phone directly. The person
accompanying him will attend and after
ascertaining the person calling it is intimated
to the Minister and if he wants to talk to that
person it will be given to the Minister. If
calls come when the Minister is in meeting or
otherwise engaged it will be intimated to them.
If the calls are from VIPs. it will be intimated
to the Minister and Minister calls that person.
This is the wusual practice. In the official
residence of the Minister Man Mohan Bungalow his
family is not there. Once in a year family
comes, stays there for two days and return.
Police and Gunman stay there; besides Cook, Peon
and P.A. will be there. The Minister had faith

in him but did not tell confidential matters to

7
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him. Official matters and at times their family
matters were discussed. He has heard of Saritha
Nair known by the name Lakshmi Nair only after
the news regarding her arrest in connection with
solar scam came in print and visual media.
Before that he has not heard of Team Solar
Company. He had seen Lakshmi Nair twice in the
Secretariat. She came alone. On both these
occasions Saritha asked him whether the Minister
is in his office and whether she can see. He only
gave reply to that and never talked to her on
other matters. Whenever she came she was well-
dressed. Except on the two occasions Lakshmi Nair
came to meet the Minister to his knowledge, she
did not come and see the Minister when he was
attending outside functions when he was with the
Minister. He was present along with Minister
Sri.Aryadan Muhammed while the Minister was
inaugurating the function of the KSEB Engineers
Association in Sumangali Auditorium. He said

that the statement of Saritha S.Nair before this

g
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Commission that she sat along with the Minister
in that stage is not correct. On that day he was
sitting below the stage in the front side. He
could see all the persons sitting in the stage.
Lakshmi Nair was not on the stage. This function
was subsequent to his meeting Saritha Nair on
earlier occasions. He was entrusted with the
reply to the letter sent from this Commission
under the caption ‘Confidential’ prepared after
discussion with his advocates for producing it
before the Commission. He entrusted the same to
the Secretary of the Commission. The cover
containing the reply was not pasted by him, but
he did not read the contents of the cover. He
pretended ignorance of many of the other matters
soucht to be ascertained from him. However, when
it was brought to his notice the statement made
by Saritha S.Nair before this Commission on 27-
01-2016 he denied the alleged payment of Rs.15

lakhs to him and said other matters he had not

see.
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In view of the findings entered regarding the
presence of Saritha S.Nair on the stage along
with the Minister in the function conducted in
Sumangali Auditorium, the statement of
Sri.Kesavan in his deposition that though he was
sitting in front of the stage from where he can
see all persons sitting on the stage and had seen
Saritha S.Nair earlier, he did not see Saritha
S.Nair either on the stage or in the premises
being a blatant 1lie his other statements in
regard to the other relevant matters has to the

considered only with a pinch of salt.

Regarding the payment of the amounts to
Sri.Aryadan Muhammed she has stated that Rs.25
lakhs was drawn from the Bank account in which
the money received from certain customers
mentioned by her was deposited. The Bank
accounts and other details are seized / collected
by the SIT and criminal cases are pending.

Therefore, it is a matter for verification.

M
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The role of Sri.Aryadan Mohammed is also
dealt with in connection with the letter dated
19-7-2013 written by Saritha S Nair. She, in her
depositions given before the Commission available
in Paper book of depositions Vol. X Part I and
Part II and the confidential sitting held on 29-
6-2016 etc., has stated the allegations against
him, He was afforded opportunity through his

advocate to cross examine Saritha also.

Allegations of illegal gratification both
sexual and corruption are raised against him.
All, mainly with reference to the Kerala Solar
Policy. The Commission has also considered this
in the context of application of the provisions

of the PC Act.
Now coming to others.

The UDF Ministers had inaugurated the
functions, Energy Marts, State wide conference of
the solar projects of providing solar panels in

one each of the Harijan colonies in the 14

ﬂ@ |



716

districts of Kerala. The UDF MLA’s had
recommended the projects of Team Solar Company of
Saritha S.Nair for installation of solar street
lights in their constituencies by utilising the

MLA fund. The ministers who inaugurated the

functions noted above are Minister for
Agriculture Sri. Mohanan, Sri. Ganesh Kumar,
Plannning Minister Sri. K.C.Joseph, Minister

Sri.P.J.Joseph, Tourism Minister Sri.Anil Kumar,
Revenue Minister Sri.Adoor Prakash, and Harijan
Welfare Minister Smt.P.K.Jayalakshmi. Sri.Mons
Joseph MLA, and Sri.Vishnunath MLA had
recommended Saritha’s Teamm Solar company for
installation of solar street light by utilising
their MLA fund, were examined and their
depositions recorded. Sri. Hibi Eden MLA
according to Sritha S Nair had helped her in
settling her cases. Their depositions are
recorded. Besides, Sri.Thampanoor Ravi, Ex MILA
and Sri.Benny Behanan MLA all of them were

examined and their depositions recorded.
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Besides Sri.K.C.Venugopal MP, and Sri. Jose K
Mani MP against whom allegation based on
telephone calls and otherwise are raised by
Saritha evident from the telephone calls or
otherwise were examined and their depositions
recorded. Their names and deeds occur in the
letter written by Saritha S.Nair. In the case of
Sri.K.C.Venugopal allegation of sexual
satisfaction by Saritha and corruption by Biju

Radhakrishnan are alleged.

Sri. K.C.Venugopal, M.P

Both the Solar Scam accused Biju
Radhakrishnan and Saritha S ©Nair had raised
serious allegations against Sri. K.C.Venugopal
M.P. Sri. Biju Radhakrishnan has alleged payment
of money for the purpose of getting MNRE channel
Partnarship for which, according to him,
applications and other details were entrusted to

Sri.K.C.Venugopal who was the Central Minister

Job
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for State in the Energy Department. Both the
papers and money, according to Biju Radhakrishnan
were given to Sri. Venugopal in his residence at
Alapuzha through a relation of his by name
Nagarajan who was the driver of

Sri.K.C.Venugopal.

The allegation of Saritha S Nair is that she
had met him both in his residence at Alapuzha and
in New Delhi to invite him for the inauguration
of their Energy Mart at Kozhikode and that he had

outraged her modesty.

Her deposition available at DW Vol X speaks
about his sexual appetite and cruel behaviours.
Saritha has alleged in the confidential letter
given to the Commission in sealed cover marked as
Ext.X 428. Saritha was cross examined by senior
counsel Sri. S.Sreekumar, on his behalf available
at p 50 to 65 of the deposition of Saritha in the
confidential sitting held on 27-06-2016 both with

reference to Ext.428 and with reference to the

e
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original letter dated 19-07-2013 written by
Saritha. Sri. K.C.venugopal and Nagarajan were
examined as CW 153 and 131 respectively and their
evidence is available at DW Vol.XV Pp 287 and 322

DW Vol XIII Pp 58-66 respectively.

The mobile phone used by Sri.K.C.Venugopal
while he was the Central Minister is 9013180106
besides he has got another number ©9447016661.
The call details between his mobile number
9013180106 and Saritha’s mobile No.8606161700 for
the period from 14-06-2012 to 13-05-2013 as per
Ext.X 446 (a)- CDR shows 49 calls. Similarly from
another number used by Saritha 9446735555 to his
above mentioned number for the period from 25-09-
2012 to 30-05-2013 (Ext.X 446(b)) shows 8 calls.
He admitted both as seen from the CDRs shown to
him. He has made an explanation at Pp 307-308 of
his deposition to the effect that he did not talk

to Saritha Nair over phone.

.
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Sri.K.C.Venugopal, it is understood, has
filed a defamation case in the Chief Judicial
Magistrate court, Ernakulam against the
publication of Saritha S Nair’s letter dated 19-

07-2013 in the media and the same is pending.

Any way in view of the allegations raised by
Biju Radhakrishnan and Saritha S.Nair in their
evidence particularly the telephone call details
and the contents of the letter dated 19-07-2013
of Saritha S.Nair, Commission on preponderance of
probability finds that there was some sort of

connection between him and Saritha S.Nair.

The Commission, in the context of application
of the provisions of the Prevention of Corruption
Act, has suggested for examining the position in
the case of Ministers, Political leaders, other
than Central Minister Sri.Palani Manickam whose
name occur in the letter written by Saritha
S.Nair. The detailed consideration with reference

to the letter of Saritha S.Nair is dealt with
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under CM and his office as well as SIT. Hence not
repeated. It will apply to Sri. K.C.Venugopal

also.

Allegation is there against ADGP
Sri.Padmakumar IPS, now ADGP and his deposition

is also recorded.

The KPCC General Secretary Sri. Subramanian
himself for his wife’s brother entered into to
MOU for dealership of Team Solar by paying R 9
lakhs shows the influence of these accused with

the persons mentioned above.

All are public servants. They are expected
to deal with the people they represent. When
public servants like Ministers, MLAs, MPs etc.,
openly inaugurates the functions of people
engaged in business of the nature conducted by
the accused in the solar cases they are expected
to ascertain the credibility etc., before

undertaking to attend their functions. Some safe
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guards in the matter by legislation including

some sort of penalty on them have to be made.

In connection with the telephone call details
furnished by the parties - confidential notices
were issued and replies obtained from them. It
is compiled in the form of a book for easy

reference.

The telephone call details of all those who
are alleged to have contacts with Saritha S.Nair,
so far as possible, were collected, analysed and
marked through Saritha S.Nair, which are
available in her deposition and in the exhibits

volumes.

The telephone call details were put to each
one of them. Since those details, mostly were
obtained through government sources it cannot be
disputed. But explanations are available for them

which each one of them have offered also.
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DEPOSITION OF SRI.PAUL ANTONY, ADDL. CHIEF
SECRETARY, POWER & INDUSTRIES DEPARTMENT

EXAMINED ON 16™ DECEMBER, 2016.

(cW 212)

G.O0. (Rt) No.137/2010/PD dated 11-06-2010 is
the one issued by the State Government in the
Power Department designating ANERT in Kerala, the
Competent Authority for implementation of Solar
Power Policy as in connection with Jawaharlal
Nehru National Solar Mission JNNSM. (Ext.X 806).
The responsibilities of ANERT were specified.
When Power Projects applications received after
approval it must be periodically reported to the
Government. It must be submitted before the 5%
of the succeeding month. He does not remember
whether there is any machinery to verify whether

it is being followed.

He has brought the file in G.0.No.49/2013/PD
dated 25-11-2013 (Government file 555 pages and
note 78 pages) as required and hands over to the

Commission for perusal. He has also furnished a

7
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note - report received by him in regard to the
visit of Team Solar Company in KINFRA PARK,
Palakkad - Lr.No.Kin/V/IITP/2016-17 dated

14-12-2015. (Ext.X 867).

Regarding Saritha S.Nair acting as a
middleman in the property deal between Cochin
Port and Lulu Group International since the
witness was the Chairman of Cochin Port Trust
from 2011 to 2016 he was asked personally about
it. He replied that there was no such occasion.
The deal was over prior to his taking charge as

the Chairman Cochin Port.

The production of energy from solar when
compared to other States in India is behind. He
cannot say now how much Mega watt solar energy is

produced in India.

KSEB charges domestic consumers less than the

charge on other consumers.

)
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He was asked, if for domestic consumption
solar energy 1is produced through the media of
Roof Top etc. and the power produced by KSEB 1is
sold for Industrial and commercial purposes at
higher rate KSEB will get more profit. He
answered - if the BPL people meet their needs
through roof top plants it will be profitable to

the KSEB.

During the UDF Government, the target
expected by Central Government regarding

production of solar energy could not be achieved

in Kerala.

The Kerala solar energy policy, 2013 was
mooted by ANERT at the instance of the State
Power Minister Sri.Aryadan Muhammed on =2012.
it was issued as per Government Order

G.0.No.49/2013/PD dated 25-11-2013.

The draft policy was prepared by a Committee.
Objections called for by publishing the draft in

the ANERT website.

"
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Regarding insertion of a sentence in para 3
of the preamble to the policy by way of
modification of the preamble portion para 3 - the
Addl. Chief Secretary, Niveditha P.Haran in the

note file made a note.. scamsters..’

This note was approved para 107 by the Power
Minister Sri.Aryadan Muhammed. Order to place
this for Cabinet decision. Also stated show this
to the C.M. and get his signature. The C.M. also

affixed his signature.

Lo o
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DEPOSITION OF SRI.G. SHAJ KUMAR, ASST. EXE.
ENGINEER — CW 162

Sri.G.Shaj Kumar, Assistant Executive
Engineer, working at Vydhuthi Bhavan, Pattom was
examined as CW 162 on 25-07-2016é and his
deposition recorded. Ext.X 645 is marked through

him. (Depo. Vol.XVII Pp 23 - 27).

He was the General Secretary of the KSEB
Engineers Association during 2016 - 2017. During
2011 - 13 he worked as Asst. Engineer in the KSEB
in another office at Pattom. In the Annual
function of KSEB Engineers Association, a Seminar
on Solar Renewable Energy was conducted. In that
context about one month Dbefore, among the
companies conducting solar business, heard about
this company also. Saritha.S.Nair representing
Team Solar Company had attended that function.
He knew only later that it was Saritha S.Nair.
He has also attended the Annual General Body
function and was in the stage. The inauguration

of the said function was by the then Power

(L2
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Minister Sri.Aryadan Muhammed. Home Minister
Sri.Thiruvanchoor Radhakrishnan was also there.
Saritha S.Nair was alsc in the stage. Team Solar
Company had presented a paper. He did not notice
whether the paper was presented by Saritha S.Nair

or anybody else. for, he was not present there at

that time.

This Commission by letter dated 27-06-2016
(Ext.X 645) requested him to furnish the wvideo
visuals and connected records of the Annual
meeting of the KSEB Engineers Association held at
Kodimatha Auditorium, Kottayam. He had produced
two DVDs (already marked as Ext.X 643 and 644).
He dces not know whether Saritha S.Nair or any
staff of the Team Solar Company had approached
the KSEB in connection with their Solar
installation and Wind Mills.

o
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DEPOSITION OF SRI.N.T.JOB, EXE. ENGINEER - CW 161

8xri.Jeb, . L P Executive Engineer, KSEB,
working at Trichur was examined before this
Commission as CW 161 on 25-07-2016 and his
deposition is recorded. Exts. X 642 to 644 were

also marked. (Depo.Vol.XVII Pp 7 - 22).

He was General Secretary of the KSEB
Engineers Association during 2011 - 2012, The
Annual General Body meeting of the Association
was held in Sumangali Auditorium at Kodimatha,
Kottayam District on 5% and 6™ of May, 2012. A

National Seminar and Annual General Body meeting

were conducted. The subject of the National
Seminar was “Solar Power - Solution to Power
crisis in Kerala”. The inauguration of this was

held on 06-05-2012 by the then Power and
Transport Minister Sri.Ariyadan Mohammed. It was
the inauguration of the General Conference. The
Seminar was inaugurated by then Home and

Vigilance Minister Sri.Tiruvanchoor

by
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Radhakrishnan. The Brochure of the Programme
dated 06-05-2012 is Ext.X 642. All the details
of the programme were recorded there. There was
no recording in the programme to show that
Saritha Nair had dealt with any centre. But,
Sri.P.C.Thomas who retired from KSEB as Dy. Chief
Engineer is a life member of the Association. He
in the Association had stated that since the
subject of the seminar is solar power solution to
power crisis in Kerala, Team Solar Company with
deals with solar equipments etc. if given an
opportunity to talk about the subject will be
beneficial. On that basis the Association

decided to give an opportunity to her after the

seminar. Accordingly, Saritha S.Nair
representing the Team Solar Company had
participated in the function. But, the talk

about the subject was by another person of the
company. Saritha S.Nair was also there in the
stage along with other persons when Sri.Ariyadan

Muhammed was in the stage. Saritha S.Nair was

I
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there at the time when Thiruvanchoor
Radhakrishnan was also in the stage. They did
not talk to Saritha Nair about the solar energy
personally. Team Solar Company was afforded
opportunity to talk about Solar subject after the
seminar. Therefore Saritha Nair went out of the

stage after the seminar was over.

Minister Sri.Ariyadan Muhammed talked about
half an hour after the inauguration. He does not
remember whether the Minister he meets mentioned
about Team Solar Company. In the said function,
he was sitting in the stage on the right side.
Probably because of that he did not particularly
notice Saritha Nair her dressing and |her
allegiant look. Exhibition stalls were there in
connection with the seminar. Team solar company
was given stall. The Ministers who attended the
seminar had passed through the stalls but he did
not remember they had visited the stall. The

visual of the function and the seminar in two CDs

M/
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-~ Part I and Part II - held on 06-05-2012 as
requested by the Commission produced as Ext.X 643
Part I and 644 Part II. Both the CDs were played
to witness. Welcome speech is made by him after
the presidential address Minister Sri.Ariyadan
Muhammed had inaugurated the function. It can be
heard. In the stage, himself, President,
Minister other departmental officers are seen in
the front row. In the row just behind on the left
side of the stage Saritha Nair is seen seated.
Sri.Tiruvanchoor Radhakrishnan came to the stage
after the inaugural speech of Sri.Ariyadan
Muhammed. At the time of made by Tiruvanchoor
Radhakrishnan also Saritha Nair was in the stage.
The seminar started after the Ministers had left
the stage after inaugural function. Saritha Nair
was left the stage after the inaugural function,
he understands. Sitting in the stage the seminar
presentation screen cannot be seen. So all of
them got down from the stage. He remains, in the
stage. He does not remember now whether he, the
b

e
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Association President or the Ministers had talked
about the projects of Team Solar Company. He did
not see any other Ministers talking to Saritha
Nair in the stage. Saritha S.Nair happened to be
in the stage at inauguration function since all
those who are to present papers in the seminar
were seated in the stage. Saritha Nair also was
in the stage not because of the instructions or
directions from anybody else. Team Solar Company
was given a stall at the request of Sri.Thomas.
The inaugural function was started at 10 A.M. He
said he knows about the intensive by way of
subsidy declared by the Central and State
Government for promoting solar energy. It is
helpful in implementing new project. The two CDs
produced containing the programmes for convenient

say had been edited.

The Special Investigation Team headed by

Sri.A . Hemachandran, IPS or any other members of

)
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the said Team did not contact the Association or

take statement.

The evidence available in the matter afford
sufficient grounds to say that they knew Saritha
S.Nair and Team Solar Company and helped in one
way or the other knowingly or unknowingly. The
telephone call details not a few but in good
numbers, afford grounds for believing that those
persons had some sort of connections with Saritha

S.Nair and her company.
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em no. (ii) and (iii) as per the terms of

Reference 1is

‘'(ii)Whether the Government have sustained
any financial loss in connection with
transactions involved in the said
allegations? If so how much? Whether this
could have been avoided? Who are the

persons responsible for the same?

(iii) Since both these relate to the same
issue namely, the financial 1loss to the
government, they are dealt with together.
On the question, the admitted position is
that the government did not part with any
money to Team Solar Company or Solar Scam
accused Saritha S.Nair and Biju
Radhakrishnan or to any of their
associates. The allegation is only that the
solar scam accused have paid the money
collected from their customers to Kerala

Police Association, to the Chief Minister,

v
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the Minister for Power, some other
Ministers, Private Secretaries, etc.
However, these matters are not the subject

matter of these items.’

There 1is some allegation that through the
Chief Minister and the Minister for Power, ANERT
lost money. ANERT, the nodal agency of the
Central Government in the MNRE, is the agency for
the production, development and distribution of
solar energy both for domestic and industrial
purposes by utilizing the various benefits such
as Central subsidy, etc. for promotion of solar
renewable energy. ANERT entered into an MOU,
after following the procedure prescribed for
purchase of Solar Lanterns with Surana Telecom
and Power Ltd., Secunderabad for supply of 28000
solar lanterns at the rate of Rs.1889/- for a
total consideration of Rs.5,28,92,000/-, for
being distributed to ration card holders. Time
schedule was fixed for supply of the same. They

"
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did not properly adhere to the time schedule.
They have supplied only 2500 solar lanterns. Even
those supplied by them, many were defective.
Though initially ANERT raised objections,
allegation in that, they paid the value of those
2500 solar lanterns at the rate of Rs.1889/- at
the instance of the CM and the Minister for
Power. Perusal of the relevant files produced by
ANERT would show that though defects were pointed
and correspondence ensued all on a sudden, as if
the defects were cured, payment were effected. It
is a matter for wverification. It would also
appear from verification of the files produced by
ANERT that all is not well with the functioning
of ANERT. The only serious project which they
have implemented by availing the MNRE declared
benefits is the 10000 roof top program. Even
that, for the last 3-4 years they could carry-out

only less than B000 solar roof top installations.

ol
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Sri.C.L.Anto who appeared before the
Commission as a witness has said he had prepared
a solar-cum-waste management project under his
financial module PPP (Public Private

Partnership) .

This was a project prepared from | his
experience that the then Chief Minister of Kerala
Sri.K.Karunakaran had implemented a project
prepared by adopting his financial module PPP and
established Nedumbassery Airport. The Government
investment in that is only 25 % (percent), but
the entire control is with the government.
According to Sri.Anto who was very close to
Sri.K.Karunakaran as he called Sri.Anto ‘pavam
payyan’, Chief Minister Sri.Oommen Chandy and
other Congress Leaders knew him very well. He
submitted the Solar-cum-Waste Management Project
of Rupees One Lakhs Sixty Thousand Crores to
implement it by adopting his modified form of

financial module PFSAR. He had submitted this to

o
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the Chief Minister Sri.Oommen Chandy personally
in the year 2011 itself and the CM sent it by his
endorsement in writing with his signature to the
Planning Minister for the discussion and
preparation of cabinet note. According to
Mr.Anto, if this project had been implemented by
using his financial module on co-operative basis
the government could have produced solar energy
at lesser cost and save substantial revenue. He
has also a case that employment could have been
given to many and so many others advantages could

have been achieved.

This matter has been elaborately dealt within
the depositions of Sri.P.C.George, Former
Government Chief Whip, the CM Sri.Oommen Chandy,

Sri.C.L.Anto and Sri.Jose Kuttiyani, Ex-MLA.

This apart, though not for the solar scam
accused, lakhs of Rupees had to be spent from the
coffers of the Government for maintenance of law

and order in the Secretariat and its premises to

’nll
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meet the protest of lakhs of people as an off
shoot of solar scam and the large scale protest
of the LDF workers and in the CM’s public contact

programme during that period.

Needless to say, amounts had to be spent in
connection with the solar scam inquiry. If all
the aforesaid circumstances can be treated as
financial loss to the revenue in that sense it
can be said that the government has sustained
substantial financial loss in connection with the
transactions involved in the allegations.
Needless to say that the person who are found

responsible under the first limb are the persons

responsible.
Coming to item (iii), it has come out from
the evidence of MLA Sri.Vishwanath, Sri.Mons

Joseph, PA to Sri.Shanavas MP, that they have
recommended Team Solar Company for installing
solar street lights in their respective

constituencies by utilizing MLA funds. Of course

o
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this could not be achieved. The steps for solar
electrification in all the police stations in the
north zone of State, according to Saritha S.Nair
were taken at the instance of the Kerala Police
Association to whom the substantial amounts have

been paid in connection with annual function.

This apart it is alleged that the government
have taken a decision to insist for setting up
solar installations in the building having a
plinth area of 2000 sq.ft. and above for the team
solar Company such allegations are there. But it
does not appear that any financial loss have been

suffered by the Government on that account.

It is answered accordingly.
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Item No. 4 of the Terms of Reference reads:

"Whether any lapse occurred in dealing
with the complaints being raised since
2005 with regard to the persons involved
in the solar scam and allied financial
transactions? If so, who are responsible

for them?”

Mr.Bijo Alexander sent a letter to this

Commission dated 17/11/2014 stating thus:

In pursuance of the direction issued by the
Commission I had addressed secretaries of various
departments and all the District Police Chiefs in
Kerala to gather information of petitions filed
by the wvictims of Team Solar and its allied

agencies vide reference cited IInd and IIIrd.

The response on that along with proforma
report received from the District Police Chiefs
of Idukki and Palakkad district were already

submitted before the Hon’'ble Commission.

s
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The District Police Chief Idukki has sent a
second report in the prescribed proforma. On
perusal of the same it is seen that one more case
in Cr.318/14 of Vandanmedu police station was
added to his previous report. No details of any
petitions received at any stations 1is seen
included in the proforma report. The same 1is

attached as attachment I.

The District Police Chief, Kannur could not
offer more apart from the details of cases
received from the State Police Chief, Kerala.
The same also attached as attachment 2. Perusing
the report of District Police Chief, Kannur it is
seen that total four petitions were received at
Kannur town station and 1 case was registered
and other petitions were clubbed with the crime

case registered.

The copy of letter issued to the Circle
Inspectors wunder city police by the District

Police Chief, Kozhikode City directing them to

h
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report with certification after verifying the
records for the case and petitions against Team
solar has been received. Further reports of
those CIs are to be received. Copy of the letter
of District Police Chief, Kozhikode City 1is
attached as attachment 3. I will send reminder
letter to all the Circle Inspectors of Kozhikode

city to expedite the actions.

Letter dated 05/11/2014 of the Secretary of
Power department was received at my office in the
proforma given in reply of letter given to
various departments of the government. The reply
letter furnishes a NIL report. The letter is
attached along with this report as attachment 4.
The Additional Chief Secretary (SSA) Home had
forwarded a copy of the letter addressed to the
secretary of the Hon. Commission to my office.

The letter is attached as attachment 5.

Departments namely Forest & Wild 1life,

Cultural Affairs, Industries, Norka, Information

"
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& Public Relations are not responded till date
and I have deputed Sri.Musthafa, GSI and Saijan,
SCPO of the Investigation Team to proceed to
Thiruvananthapuram and conduct enquiries about
the follow up action taken by these departments

on the letter sent by me.

Since the information received from the some
District Police Chiefs not exhaustive and
descriptive as what the Hon. Commission sought
for but only the details of cases registered, I
have addressed Police Inspector Generals of each
ranges and all the District Police Chiefs to
impress subordinate offices in providing the
details of petitions against ‘Team Solar’ and

allies from 2005 onwards at the earliest.

I have also intimated the Inspector Generals
and all the District Poclice Chiefs in Kerala
about the instructions given by the District

Police Chief, Kochi city to all police stations

by
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for providing required information which the Hon.

Commission observed beneficial.

Copy of letters sent to Inspector Generals
and District Police Chiefs are enclosed herewith

for kind information as attachment 6 and 7.

The Commission wrote a letter dated
27/11/2014 to Mr.Bijo Alexander, ACP, Thrikkakara

with reference to his letter dated 17/11/2014.

A careful scrutiny of the reports received
from you reveals that you have not correctly
understood or appreciated the purpose for which

you were appointed as Nodal Officer.

Item No.4 of the terms of reference of the

Solar Scam Inquiry reads as follows:

“Whether any 1lapse occurred in dealing
with the complaints being raised since
2005 with regard to the persons involved

in the solar scam and allied financial

02
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transactions? If so, who are responsible

for them?”.

It was felt that only a senior Police Officer
could be of help in the collection, collation and
classification of the matters raised in the
complaints received by the Hon’ble Chief
Minister, his cabinet colleagues as well as
hierarchy of Civil and Police Officials. That
was what prompted the commission to address the
State Police Chief to depute a senior officer for

the purpose.

Though it is seen from your reports that you
had addressed various authorities for the
purpose, unfortunately there is nothing to show
that you have applied your mind in analyzing the
reports received from those <quarters. More
forwarding of the reports from the various
officials is not what is expected from a Nodal
Officer. It is for you to analyse the reports in

accordance with the directions issued by this

ot
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office earlier and send a comprehensive report.

Only such a report will serve the purpose.

If it is found by you that any of the
officials whom you had addressed have not been
promptly furnishing the information called for,
you could have utilized the services of the team
of officers working under you to collect the same
without any delay. If despite such attempts you
notice reluctance on the part of any of the
officials you could have reported to this office
for appropriate direction. But, so far you have
only forwarded the replies received to your
communications without making any attempts to

classify the same.

I regret to remind you that though you were
appointed as Nodal Officer as early as on
14/08/2014, there is nothing to show that any
earnest efforts have been made to collect and

collate the requisite information so as to enable

3
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+the Commission to answer the terms of reference

cited above.

Under the circumstances, you are hereby
directed to furnish a detailed report
expeditiously as regards the action taken by you
as a Nodal Officer till date in the chronological
sequence. The report should be all comprehensive
depicting your application to mind to the issue

referred to you.

Mr.Bijo Alexander sent a reply dated
27/12/2014 to the Commission wherein he has

stated thus:

In pursuance of the direction issued by the
Commission, all the Station House Officers and
other officers throughout the state had been
contacted over phone to furnish the information

called for as per reference cited above.

In this context I wish to submit that in

every office there will be not 1less than 20

-
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registers each 1in which entries regarding the
petitions are made. For submitting a report as
called for all these registers have to be
referred to. The information which I could
gather 1is that considerable number of police
personnel are deputed on special duty at
Sabarimala and also some special functions and
festivals organized by the state government in
the new year eve. Under the circumstances a
minimum of three weeks’ time will be required for

a thorough scrutiny of the registers.

The reports have been received from 72
Station House Officers and letters from the
secretaries of Home and Power departments were

also received.

My team of officers are contacting and
reminding the officers concerned whose reports
have not been received yet.
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The reports received till date are being
carefully scrutinized for furnishing reply in the

proforma received from the Hon. Commission.

The reports from the remaining Station House

Officers are being expected shortly.

As soon as the reports called for are
received I shall scrutinize the same and furnish

reply in the prescribed format.

I request that I may be granted three weeks

time to submit final report to the Commission.

He sent a reply letter dated 11/05/2015

stating:

The details of petitions and cases registered
since year 2005 to 2011 against Team Solar scam
accused Biju Radhakrishnan and Saritha S.Nair
received from the 168 police stations earlier and
subsequently received replies of 146 ©police

districts have been submitted before the Hon’ble

b
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Commission on 11/02/2015 and 12/03/2015

respectively after due verification.

Considering the gravity of the matter and the
urgency in obtaining reports I have intimated the
matter to the State Police Chief, Kerala on
31/03/2015 and also forwarded the 1list of 134
police stations which has not responded properly

)

to my letter and subsequent telephonic

conversation and reminders.

Apart from the proceedings initiated by the
State Police Chief, Kerala, as per the direction
of the Secretary to the Hon’ble Commission, the
investigation team members contacted the superior
officers as Asst. Commissioner/Deputy
Superintendent of Police who have jurisdictional
powers over the police station from where replies
were not received timely and as a corollary to
such efforts reports from 83 police stations also

received.

pE
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Scrutiny of all the received 397 replies were
revealed that 14 cases in 11 police stations were
registered against the criminal misappropriation
and cheating by Sri.Biju Radhakrishnan and
Smt.Saritha S. Nair during the period from year

2005 to 2011.

The perusal also disclosed that the incident
pertaining to the <case in Crime 347/2014
registered on 12/03/2014 at Eravipuram PS in
Kollam District was occurred in August 2005 and
the date of occurrence of Cr.562/2013 registered
on 18/06/2013 at Enath PS in Pathanamthitta
District was December 2006. The circumstances
behind the time delay caused in the registration
of both the cases are to verified by questioning

those complainants.

Consequent to the action initiated by the
State police chief, reply from the Asst.
Commissioner of Police, Thiruvananthapuram Fort

Sub "“Division has been received through District

2
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Police Chief, Thiruvananthapuram City which
expressed a NIL report to the request for
furnishing details of petitions/cases. The
Deputy Police Superintendent of Iritty Sub
division, Kannur reported that police stations
under his Jjurisdiction such as (1) Iritty PS (2)
Ulikkal PS (3) Karikottakari (4) Aralam PS (5)
Peravoor (6) Kelakam (7) Maloor (8) Mattannur and
(9) Irikkur have not received such petitions or

registered cases against Team Solar.

Reports of Deputy Police Superintendent of
Iritty Sub Division and the report of Asst.
Commissioner of Police, Thiruvananthapuram Fort
Sub division received through District Police
Chief, Thiruvananthapuram City are attached

herewith.

Replies from the secretaries of Industries
and information and Public relation department
have also been received but which offered only

NIL reports,

@nﬁ
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The compiled report in specific proforma
comprising details of 14 cases registered in 11
police stations, details of reports received from
the secretaries of various department such as
Norka, Cultural affairs, Power and home and the
list of remaining police stations which were not
responded till date, replies of Industries and
Information & Public relation department are
attached herewith before the Hon’ble Commission
for favour for kind perusal and further necessary

action.

He sent another reply dated 04/07/2015

stating:

I have appeared before the Secretary to the
Hon’ble Commission on 11/05/2015 and submitted
the consolidated details of petitions and cases
in specific proforma since year 2005 to 2011
registered at the 397 police stations in the

state against Team solar scam accused Biju

Radhakrishnan and Saritha S.Nair.
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In reply to the E-mail communication given to
the Deputy Inspector General of Police, Kannur
Range yielded report pertaining to the
cases/petitions against Team solar from the
District Police Chief, Kozhikode Rural furnished
a NIL report on 02/06/2015. The report on the
same from the District Police Chief, Kasaragod

received on 23/06/2015 also offered a NIL report.

Proforma reports of 51 police stations in the

state is outstanding till date.

Since the lapse in timely submission of
proforma reports with proper certification
amounts to severe dereliction leading to the
initiation of legal action from the Hon.
Commission against the faulty Station House
Officers, i & have intimated the Asst.
Commissioner/Deputy Police Superintendents who
have jurisdictional control over such 51 police
stations, 1In that message also I have reiterated

the urgency and gravity in obtaining reports from

fon

2
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that 51 Station House Officers in the prescribed

proforma.

It is submitted that I have initiated every
steps in obtaining the reports of all the
remaining 51 police stations. It is also humbly
submit that the same could be presented before
the Hon. Commission at the earliest after due

verification.

Yet another letter dated 23/07/2015 was

received from Mr. Bijo Alexander stating:

In obedience to the direction of the Hon.
Solar scam inquiry commission to collect the
details pertaining to the petitions and cases
registered since year 2005 to 2011 against Team
solar scam accused Biju Radhakrishnan and Saritha
S.Nair from the police stations, I had
communicated the matter through e mail and over
phone with all the 449 nos. Of law and order
Station House Officers of 19 police districts in

Kerala State.

i
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The responses received from that police
stations were perused in detail and Nedupuzha
police station originally falls within the
jurisdiction of Thrissur City was found included
under both city and rural districts. The same
was rectified and thus the number of total police

stations were reduced into 448.

Out of the 448 police stations, received
responses of 168 ©police stations had been
submitted before the Hon. Commission on
11/02/2015 along with the work done report of
mine. Subsequently received reports of 146
police stations and 53 stations were also
submitted before the Hon. Commission on
12/03/2015 and 11/05/2015 respectively. The
report submitted on 11/05/2015 also covered the
consolidated profo9rma and the list of 51 police
stations whose reports remained pending on that

date.

42
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Subsequently, I have sent e-mail messages to
the Asst. Commissioners/Deputy Police
Superintendents who have Jjurisdictional control
over such 51 police stations regarding the
urgency in obtaining reports and about the
probable recommendation for disciplinary action
of Hon. Commission against the faulty Station
House Officers. The investigation team also
contacted that officers over phone and reiterated
the gravity of the matter. Then as a corollary
to the efforts replies from all the remaining

police stations had received last day.

With the help the investigation team members,
received replies of 448 police stations were
classified according to different police
districts and scrutiny were also performed by
comparing with the copy of the compiled data of
cases registered against solar accused at various
police stations in Kerala originally received
from the State Police Chief, Kerala. Out of the

3'
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total 14 cases, 12 cases viz. 6 nos. Of cases in
Thiruvananthapuram city, 3 cases in Alappuzha, 1
case each in Kollam city, Kottayam and Kochi city
during the period from year 2005 to 2011 were
seen registered against the solar scam accused.

(Annexure I).

The remaining two cases as Cr.562/13 of Enad
Police station in Pathanamthitta and Cr,347/14 of
Eravipuram police station in Kollam city are
found registered during the year 2013 and 2014.

(Annexure-I1).

The consolidated proforma report of 19 police
districts prepared after due verification
(Annexure I, II and III) and the replies received
recently from the of 51 police stations (Annexure
IV) are herewith submitting before the Hon.
Commission for kind perusal and further necessary

action.
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SOLAR SCAM INQUIRY COMMISSION

8" Floor, Housing Board Building, Panampilly
Nagar,

Ernakulam, Kochi - 682 036.
Phone: 0484 - 2314644 FAX:0484 - 2323277

No.SC 28/2014 Dated: 23-02-2016

To
Bijo Alexander,
Assistant Commissioner,
Thrikkakara, Kochi
Phone: 9497990201.

Six,
I am enclosing herewith a list of old
cases which did not find a place in the report

submitted by you. Kindly find out the present

stage of the cases and the subject matter therein

expeditiously.

Yours faithfully,

sd/-
P.S.DIVAKARAN
SECRETARY ,

Selection Grade Dist Judge (Retd.)
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FIND OUT THE PRESENT STAGE OF THE CASES AND

SUBJECT MATTER

El. Crime No.11/2008 Kollam CBCID

%2. Crime No.142/2012 Kadakkavoor |
Police Station

3. Crime No.501/2011 Vanchiyoor
Police Station

4. Crime No.68/2005 Karamana Police
Station

_5— Crime No.344/2005 CBCID (SIG)-3, 7

| Kozhikode

6. Crime No.11/2008 Kottarakara
Police Station

7. Crime No.19/2009 Vadavally
Police Station,

\ Coimbatore

8. Crime No.22/2008 Coimbatore DCB

9. Crime No.1/2009 Coimbatore DCB

10. Crime No.33/2010 Bukgardan 7
Police Station,
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Pune E
11, Crime No.102/2010 Nooranadu
Police Station |
12. Crime No.910/2009 Medical College |
Police Station
13. Crime No.45/2010 Do. Do.
14. Crime No.69/2010 Do. Do.
15. Crime No.70/2010 Do. Do.
16. Crime No.707/2005 Do. Do.
1% . Crime No.491/2005 Aranmula
18. Crime No.162/2010 Chengannoor
19. Crime No.56/2010 Alleppey North
Police Station |
=

sd/-
P.S.DIVAKARAN

SECRETARY
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Sri.Bijo Alexander was examined as CW 167 on
04.08.2016, and his depositions recorded. (DW 167
Vol .XVII PP 327-346). The exhibits marked through
him are also available at Exhibits X658 to X674
were marked. (These are available at Vol.XVII PP
327-346) . The relevant portion of his deposition

is extracted below.

One other matter to be inquired into item
No.IV of the terms of reference is whether any
lapse occurred in dealing with the complaints
being raised since 2005 with regard to the
persons involved in the solar scam and allied
financial transactions? If so, who are

responsible for them?

For assisting the Commission in the inquiry
the State Police Chief on 01-03-2014 (Ext.X 658)
constituted a police team with Inspector of
Police, Ponkunnam Sri.Francis Shelbi.K.F. The
State Police Chief on 16-07-2014 (Ext.X 659) sent

a letter to the Commission ascertaining whether a

iy,
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senior officer is required. Based on the request
of the Commission (Ext.X 660) for posting a
Dy.S.P. to assist the Commission the State Police
Chief by letter dated 31-07-2014 (Ext.X 661)

requested the Government for that.

Commissions by letter dated 24-07-2014 (Ext.X
662) requested for deputing Sri.Biju Alexander,
Dy.S.P. of Police, CBCID, EOW-II, Ernakulam sub
unit. The Government by Order - G.O. (Rt)
No.2248/2014/Home dated 14-08-2014 and the letter
dated 10-08-2014 enclosing the order are Ext.X

663 (a) and (b).

An authantative report from the Nodal
Officer is required was stated in the letter
dated 11-02-2015 sent from this Commission to the
Addl. Chief Secretary, Home (SSA) Department.

(Ext.X 664).

The progress of the work done by him as Nodal
Officer was recorded in a report dated 17-11-2014
accompanying the documents is Ext.X 665.

ik
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Ext.X 666 1is a letter requesting for the
details of enquiries so far conducted. He sent a
reply dated 27-12-2014 stating the details of
documents collected and the steps taken for
getting the balance documents and requested for

time to file a final report. (Ext.X 667).

Another report dated 11-05-2015 (Ext.X 668)
containing the details collected and the details
of police stations from where details yet to be

obtained.

A report dated 04-07-2015 (Ext.X 669) was
submitted in that report details received from
397 police stations in the proforma was produced
on 11-05~-2018S. Report from the balance 51
police stations since not received. Superior
Officers having 3jurisdiction over those police

stations were intimated the default.

Report and connected documents were submitted
by him on 11-02-2015 (Ext.X 670). In that

report it is stated that he had contacted 449
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police stations maintaining law and order 1in
Kerala and asked them to furnish the details of
solar scam criminal cases in which Biju
Radhakrishnan and Saritha S.Nair are accused.
The Station House Officers of those police
stations by E-mail messages dated 23-12-2014, 24-
12-2014 and 26-12-2014 requested to verify the
Registers and to find out whether complaints have
been received against them and to furnish the
details in the accompanying in the proforma

supplied.

Besides, the members of the Investigation
team contacted the Station House Officers over
phone and intimated them up to 17-01-2015
information received from 125 police stations on
taking further steps information from 43 police
stations more received. 38 reports where no
signature and certification of the SHO were
returned. He had furnished the details received

from 168 police stations as Annexure 1 to 19.

iy
i
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On 12-03-2015 he submitted another report
(Ext.X 671) in which he had stated. Along with
that he had enclosed the statements received from
146 police stations as Annexure 1 to 19. No
report received from the balance 135 police
stations was also stated. They are being
contacted by reminders, E-mail and telephone.
He also requested the Commission to summon one

SHO each from each District.

He submitted another report on 11-05-2015 and
its Annexures marked as Ext.X 668 containing the

details received from 83 police stations.

Then he had examined the details received
from 397 police stations from which it is
understood that 14 cases in which Saritha Nair
has cheated the customers and complaints
registered in 11 police stations. The details of

those cases were also stated.

In his report dated 23-07-2015 he has stated

the due to his constant efforts reports are

M
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received from the remaining 51 police stations
also and the same produced along with his report.
With the help of the other members of the
Investigation team the reports received from all
the 448 police stations were categorised and
complied. From that out of the 14 cases - 12
cases (6 - Thiruvananthapuram City, 3 Alappuzha,
Kollam City, Kottayam and Kochi City one each
were seen registered during the period 2005 to
2011. This is produced as Annexure-I. The other
two cases are registered in Pathanamthitta Enath
Police Station and Kollam City, Eravipuram Police
Station in the year 2013-2014. Annexure II

produced.

Apart from the 14 cases registered in 6
police districts in the remaining 13 police
districts no cases were registered during the
period 2005 -2011. A statement to that effect is

filed as Annexure-III.

/
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Apart from the Proforma reports Annexure I,
II & III produced with respect to the reports
received from 51 police stations a separate

report as Annexure IV 1is also produced (Ext.X

672) .

Ext.X 673 is the copy of a letter dated 23-
02-2016 sent from this Commission along with a
list of 19 cases. He had furnished a reply to
that on 01-03-2016 (Ext.X 674). Details about the

19 cases were ascertained and submitted a report.

In that enquiry apart from the 14 cases
furnished in his report another case (Cr.
No.491/2005 Aranmula PS) in which Saritha Nair is
the accused. This was not in the report of SHO,

Aranmula Police Station.

He, in accordance with the orders of the
State Police Chief and the Government, with
respect to item No.4 of the Terms of reference
took prompt steps for collection of the detail
from all places and the details collected from
it}

/
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all the police stations 1in the Sate were
processed with the help of the other members of
the team and on being convinced of the position

he had submitted reports to this Commission.

As per his enquiry up to the periocd of the
Government notification only 14 criminal cases in
which Biju Radhakrishnan and Saritha S.Nair are
accused are registered. All the relevant matters
were stated in his report. No more enquiries are
required in this matter as he understands. All

the matters were promptly and honestly reported.

He has furnished along with the report the
correspondence between him and the Government and

Police authorities.

The Commission has examined the entire
details collected, analysed and furnished by the
Nodal Officer Sri.Bijo Alexander, DySP and finds
that there were only 14 cases registered in
various police staticons in the state between 2005

and 2011 in which Biju Radhakrishnan and Saritha

JoE
y
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S.Nair are accused. The Commission also finds all
the above 14 cases are not solar criminal cases,
some of them are registered outside the state.
The Commission also finds that there is not much
delay in dealing with those cases. As such no
action 1is called for against any of the police

officers in the matter.

Item no.4 is answered as above.

No.136/DYSP/IS/ER/16

From
Bijo Alexander,
Deputy Superintendent of Police,
Nodal Officer,

SSIC, Ernakulam.

To
The Secretary,
SSIC, Ernakulam.

Sir,
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Sub:- Report submitting as Nodal Officer

- reg:-

Ref:- 1) G.0O. (Rt) No.2248/2014/Home -

TVPM
2) No.SC 28/2014 dated 23-02-2016.

Kind attention is invited to the above subject

and reference cited.

I have conducted detailed enquiries regarding
the reference cited 2°* with the help of the
investigation team and also verified to proforma
reports received from concerned SHO'’s I am
furnishing the details regarding reference 2™

below.

Cr.11/22008 item No.l & 6 in the reference 2™
i.e. the list of the cases are one and the same.
This case was registered in connection with the
suspicious death of Reshmi W/o0.Sri.Biju
Radhakrishnan registered at Kottarakkara.P.S. U/S

174 CRPC and later transferred to CBCID, Kollam

ot
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unit. The section was subsequently altered to
302 1IPC. The case was charge sheeted, trial
conducted and accused Sri.Biju Radhakrishnan was
sentenced for 1life imprisonment and undergoing

punishment at Central Prison, Poojappura.

Item No.2 in the list Cr.142/2012 of
Kadakkavoor P.S. was registered on the complaint
of one Hameed Hussain, age 72/2012. The
allegation in this case is that accused promised
to arrange kidney for the daughter of Hussain,
and accepted Rs.5.5 Lakhs from him and cheated
him by not neither arranging kidney nor returning
money . The accused in this case are one Biju,
age 35, S/o. Vijayan, Charum Moodu,
Puthantheruvu, Kizhakkekotta, Muttuthara wvillage
and Lakshmi age 27,k D/o. Kumari and it is not
known that whether these accused are one and the
same of the accused 1in Solar scandal. The
investigation team has contacted the son of

complainant Hameed Hussain, Sri.Al-Ameen in his

hot

/
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personal mobile number 9446272754 and it 1is
learnt that Sri.Hameed Hussain is no more and Al-
Ameen does not know the details of this case. It
was also learnt that the above case was charge
sheeted leaving the accused as absconding and it
is now pending trial before the Honourable JFMC-
1, Varkala and the further details about this
case could be collected only after perusing the

CD file.

The performa report received from SHO
Kadakkavoor furnished a NIL report and the same
has been submitted to the Honourable Commission

vide Vol.3, Annexure 2, Page 7.

Item No.3 in the 1list Vanchiyocor P.S. Crime

501/11 U/s 198, 199 & 200 IPC. In this the
accused are Biju Radhakrishnan, Gopakumar &
Sudheesh Kumar. This case was registered for

submitting forged documents before the Honourable
Court for obtaining a favourable judgment in

Medical College P.S. Crime No.910/2009 in which

-



776

Sri.Biju Radhakrishnan was the accused. Item
No.3 Criome case is now pending trial before the
Honourable JFM Court, Vanchiyoor as CC 708/2014.
The performa report received from SHO, Vanchiyoor
doesn’t contain the details of item No.3 crime
was and the performa report of the Commission on

12-03-2015 vide Vol.2, Annexure 1, Page 3.

The Item No.4 Crime No.68/2005 and item No.l6
Crime No.707/2005 in the list was registered in
connection with one and same incident. This case
was registered at Karamana Police Station with
regard to the suicide attempted by Smt.Saritha
S.Nair because of her illicit relation with
Sri.Biju Radhakrishnan was questioned by
Smt.Reshmi, W/o. Sri.Biju Radhakrishnan, and her
relatives. This case was transferred to Medical
College police station on point of 3jurisdiction
and the case was re-registered there as Crime
No.707/2005. Smt.Saritha S.Nair was acquitted in

this case. Since this case was an attempt to

s
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suicide case the SHO’s had not mentioned these

cases in their Performa report.

Enquiries were made about the Item No.5
Cr.344/2005 (CBCID, SIG3, Kozhikode) and it has
revealed that the above mentioned case was
registered at CBCID, Headquarters,
Thiruvananthapuram and was investigated by
Palakkad, CBCID, OCW3 and it was found that
Sri.Biju Radhakrishnan and Smt.Saritha S.Nair are
not accused in this case and inter alia one
Muhbammadali, Ashraf and Sebastin are the accused
in this case and the same pending trial before
the Honourable CJM Court, Manjeri. CD file 1in
this case is to be perused for obtaining further

details regarding this case.

Item No.7 to 10 cases of the 1list ie.
Cr.19/2009, 1/2009 and 22/2008 were registered at
Coimbatore and item No.l1l0 Crime 33/2010 was
registered at Bukgardan Police Station at Pune.
Among these Crime 19/2009 is pending trial as CC
ey

/
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134/2011 and Crime 22/2008 as CC 351/2010 before
the Honourable JFCM-6 Coimbatore. The details
regarding Cr. 1/2009 and Cr.33/2010 will be
enquired in to and the same will be furnished the

Honourable Commission immediately.

Since I have conducted enquiries regarding
cases registered against Team Solar and Sri.Biju
Radhakrishnan and Smt.Saritha S.Nair only in the
State of Kerala these cases c§u1dn't find a place

in the reports filed by me earlier.

Item No.ll Crime 102/2010 of Nooranad Police
Station was taken in to file as CC 803/2013 by
Honourable JFCM-2"¢ Mavelikkara and the same was
settled between the parties. The details
regarding this has already been furnished to the
Honourable Commission on 23/07/2015 along with
performa report of SHO Nooranad vide Vol.4,

Annexure-4, Page 31.

Item No.1l2 to 15 Crime cases Cr.910/2009,

45/2010, 69/2010 and 70/2010 are now pending

fol.

/s
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trial before the court and the same was reported
to the Honourable Commission on 23/07/2015 along
with the Performa report vide Vol.4, Annexure-l,

Page 1& 2.

Item No.l7 case in the list Crf.491/2005 of
Aranmula P.S. u/s 381, 420, 467, 468, 477, 471 &
408 IPC. Smt. Saritha S.Nair is the accused in
this case. The investigation team contacted the
Aranmula Police Stétion and it was learnt that
the incident pertaining to this case had taken
place in 2004 and the accused was arrested on 19-
10-2013 and now she is on bail and the case 1is
under investigation with Sub Inspector of Police,
Aranmula. The details regarding this case was
not included in the performa report furnished by
SHO Aranmula and the same was submitted to the
Honourable
Commission on 11-02-2015 wvide Vol.1l, Annexures,

Page 3.

e
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Item No.1l8 case in the 1list Cr.162/2011 of
Chengannoor Police Station was charge sheeted and
was pending trial before the Honourable JFM
Court, Chengannoor as CC 1281/2010 and
the same was acquitted on 01-11-2013 u/s 320(8)
CRPC and the performa report in this regard
received from SHO Chngannoor containing these
details has already been submitted to the
Honourable Commission vide Vol.4, Annexure 1,

Page 4 & 5.

Item No.1l9 case Alappuzha North P.8.
Cr.56/2010 and the case is now under
investigation and the 3" accused is not arrested
so far. The performa report obtained from SHO
Alappuzha North containing these details has
already been submitted to the Honourable

Commission. Vol.IV, Annexure-1, Page Nos. 4 & 5.

This report is submitted to the Honourable
Commission for information and further necessary

action.
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Yours faithfully,

sd/-

Bijo Alexander,
Superintendent of Police,

Nodal Officer, SSIC, Ernakulam.

Date: 01/03/2016
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Item Nos.5 and 6 of the terms of reference
reads as follows:
“(v) Whether the existing laws and
arrangements are adequate to prevent
cheating and deception of the public
extensively by giving false promises
and to take action against these? If
not, what are the suggestions for

making stringent laws and for taking

other appropriate measures to
eliminate such cheating and
deception?

(vi) Suggestions to get back the
amount lost to those who are
subjected to financial scams as
referred above?”

Parties assisting the Commission and the
8B recipients were requested to furnish their
views in the matter. Since it was a matter of
public importance the Commission felt that it
will be better to have the views of persons in

the field of law including those in charge of

&
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academies and other legal institutions.
Accordingly notices were issued to
1) Dr .K.P.Pradeep, Advocate, High Court
2)Adv. T. Asafali, Advocate, High Court
(Former Director General of Prosecution)

3)Dr.P.Lakshmi Nair, Principal, Kerala Law
Acadeny Law College, Perurkada,
Thiruvananthapuram.

4) Professor (Dr.) Rose Varghese, Vice
Chancellor, NUALS, Kochi.

5) Dr.R.Rajkumar, Principal, Govt. Law
College, Ernakulam.

6) Dr.Raghunanthan.K.R., Principal, Govt. Law
College, Thiruvananthapuram.

7) Smt.Binu Poornamadam, Principal, Govt. Law
College, Thrissur.

8) Sri.K.T.Jawahar, Principal, Govt. Law
College, Kozhikode

9) Dr.N.S.Soman, Director, KUSAT, Ernakulam.

10)Dr.Chandrasekhara Pillai, House No.31l,

Maveli Nagar, Cochin University.P.O.
o

-
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All of them were requested to make
available their considered views 1in this
regard as expeditiously as possible. The
response in that regard was not quite
encouraging. Surprisingly, those who are
actively in the field of 1legal education
expressed their views that they do not have
much to offer in this regard.

It is worth mentioning in this context
that Sri.Nithin R., who was engaged at that
time in the 1legal research and who 1is at
present serving as Assistant Professor in the
Chinmaya University at Piravom and also a
fellow, Centre for Economy, Development and
Law, Kerala sent his views quoting elaborately
from various text books and legal literature.
According to him the problem to be addressed
ws whether the act mentioned in the reference
pertains to white collar crimes or it is about
socio economic offence or commercial fraud
etc. It is pointed out that under the

existing law, if the intent to defraud the

P
ey
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persons who paid advances for the solar
equipment is not established by the
prosecution then the case is only a breach of
contract which attracts only civil liability.
He referred to Section 415 of the IPC
including illustration G thereof. According
to him offences involved in the scam is
basically the crime of cheating under Section
415 IPC whether extra elements existed or not.
In other words according to him there is law
intact to attack any of these acts. But the
question which compels attention is as to
whether it can be effectively applied 1in
individual cases. The report given by him is
virtually a thesis covering all the relevant
aspects. It is annexed herewith.
Dr.K.M.Chandrasekhara Pillai, House No.31,
Maveli Nagar, Cochin University. 2.0.
expressed the view that since initially people
like MLA’s, MP’'s and Ministers had been acting
as abettors though not intentionally, we have

to think of a separate legislation dealing

2
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with the scam in all aspects including
investigation, trial, evidence, sentencing
etc. and also have to spell out special rules
of evidence and new modes of punishments. The
opinion given by him is annexed.

According to Professor Dr.Rose Varghese,
Vice Chancellor of National University of
Advanced Legal Studies, cheating and deception
of people at large which dealt with under
different laws both civil and criminal and the
conventional provisions under the criminal law
are adequate if the offences alleged are
appropriately investigated, evidence collected
and the trial is conducted in a fair
environment not swayed by public opinion or
otherwise. She further pointed out that the
act of private individuals indulging 1in
deceptive activity claiming access to
politicians in power is not something which
can be prevented by legislation. According to
her only an alert 1Intelligence Wing can
caution the political executive from

Iy
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associating with such individuals and existing
laws on corruption are adequate 1in this
regard. It is annexed herewith.

The A Party Sri.B.K.Guruprasad has
expressed the view that though the existing
laws are adequate the punishment provided
should be enhanced to 5 years imprisonment.
It is also annexed.

Sri.John Joseph, the F Party is of the
view that the companies Act has to be amended
and the Registrar of Companies shall have a
scheme or a programme to scrutinize and
investigate the activities of the Companies
periodically to prevent the tendencies to
cheat the public. He suggested that the
Kerala Protection of Investment Deposit Act
2013 which has obtained President’s approval
should be enforced with full vigour for the
benefit of the common consumer. According to
him now to prevent the tendency of the
political leaders to be involved in such scams

the Representation of Peoples Act may be

% ,
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amended so as to add that abetment of such
offences may disqualify MLAs, M.Ps. etc. It
is also annexed.

Sri.K.Rajan, H Party is of the view that a
new law has to be promulgated by the
Government to attach the properties obtained
by cheating and restore possession thereof to
the wvictims of the cheating. It is also
annexed.

Sri.B.Vinod, Senior Government Pleader
submitted his view with a preface that the
opinion given by him is purely personal and
not given in consultation with the Government
or any other public servant. He pointed out
that the officers who investigate fraud in
respect of companies are very often 1ill
equipped with the knowledge of the intricacies
of the trade or other activities and therefore
the facts sought to be proved are very often
confused. According to him seizure of
wrongfully gained proceeds of fraud must

necessarily be attempted. He has classified

¢
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several categories of frauds. According to
him the 1ill gotten wealth of fraudsters
whether transferred or not must be confiscated
by administrative action and the convicted
cheats are named and shamed. He further stated
that the Ministers and Public Servants
appearing in advertisements of private
companies shall be deemed to be directors
thereof with actual involvement and should be
proceeded against under Civil, Criminal and
Revenue laws. It is also annexed herewith.
Sri.C.Harikumar, Learned counsel assisting
the Commission is of the view that 1lack of
transparency, accountability and opportunity
for personal gain has fostered an environment
in which fraud and corruption thrives. He
points out that the Companies Act 2013 has
defined fraud in relation to the affairs of
the company and also laid down provisions for
investigation thereof and submit the report to
a special court to initiate prosecution. It

should be mandatory that the officials who

i
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come across such instances of corruption
report the matters to the appropriate
authorities without any delay and that will
curb corruption. It is also annexed.

On a careful consideration of the views
submitted by recipients of communication from
the Commission it is seen that in general all
are of the wview that the present legal
provisions are adequate to address the crime.
But they have also expressed the view that
there should be some provisions for the
purpose of redressing the grievances of the
victims with a view to compensate the loss
suffered by them, as a result of the deception
practised on them.

In this context it is relevant to remember
that Lord Macaulay has sacrificed the major
part of his life for creating the Indian Penal
Code and that the provisions conceived,
chiselled and polished by him cannot be even

attempted to be altered or modified by us.

Y
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On a careful consideration of the views
expressed by those in the legal field as well
as the parties, it is found that the present
legal provisions in the civil and criminal law
are adequate to meet the challenges of such
corruption. But it will be desirable if some
legal provisions are introduced with a view to
help the wvictims of the deception to have
their reliefs by getting possession of the

amount or properties lost.

3y o
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JUSTICE G SIVARAJAN COMMISSION OF INQUIRY IN TO THE SOLAR SCAM
AND CONNECTED FINANCIAL TRANSACTIONS

TERMS OF REFERENCE NO: 5 l

Whether the existing laws and arrangements are adequate to prevent cheating and
deception of the public extensively by giving false promises and to take action against
these? If not what are the suggestions for making stringent laws and for taking other
appropriate measures to eliminate such cheating and deception?

TERMS OF REFERENCE NO: 6

Suggestions to get back the amount lost to those who are subjected to financial scams as |
referred above? '!

TABLFE OF CONTENTS
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INTRODUCTION

[ndian legal system has never known theterm ‘inadequacy.” The Indian Scholars, Lawyers,
Jurists and Judges were always renowned for the judicial creativity in applying the available
legal paradigms to the varicty of multifaceted and divergent issues. We must be always
reverent of the fact that our legal system were aclually even with its age-old law of crimes
was very much skilful of handling the Hi-tech crimes.lHowever when it comes to Justice

Administration the larger media. academic scholars, and policy makers arc elegiac about the
delaved justice.

The larger truth is that we are almost blind of the fact that Indian Justice delivery system has
been architeeted by the British in their colonial periods. As they were inexperienced with
maintaining law and order in a socicly where heterogencity is the only common inherent
feature, our systems and administrative arrangements fcll short of quantity and efficiency
levels from those stages of history. 1t must be understood in the days of colonial era, they

oy
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may have not even addressed such a wide mass population in their natives. By the time they
left. India was culturally fragmented. economically devastated and polinically inexperienced.

I'herefore. given the population size. diversity of the cultural habits and developing nature of
[ndian cconomy, what we are aspiring for as a better criminal justice administrative set-up is
practically unrealistic, especially when we look at foreign models as ideals. A simple
example is the reason why we are not be able to provide much better whistie-blower or
witness protection laws as in abroad. Therefore, looking upon foreign arrangements must
least warranted when we think about restructuring our laws and legal system. This is one
tundamentz! idea which the author wants to get it cleared at the first instance before
addressing the question which has been referred for. It is said so in the first instance, because
that would really explicate the complexity of the problem addressed by the commission. For
example, if we are bringing stricter regulatory rules or multiple regulatory agencies for
susiness firms, companies and associationsin order to prevent such commercial and financial
frauds. It may rebound the economic policy of the nation which is looking for more ease of
husiness 0 order 10 promote its developing economy. Such is the complexity involved in
dealing with the laws which addresses economic offences and especially when these scams
mvolve state apparatus. the complexity i1s much greater.

Now lets us glance at the various elements of the question referred to the C ommission. The
spirit of the question 1s worded in the last part of the reference. i.e . we are looking at the
measures 1o eliminate'cheating and deception, not solely curbing the menace ol such
commercial frauds as retfered in the instant case. The mechanism or the process by which
such goal s to be achieved is also mentioned in the second part of the question, ie.,
Bvmaking stringent laws and taking appropriate measures “'his in-turn has several levels
of questions, to be addressed. When it comes to stringency of laws. it means both ‘the scope
of substantive laws™ and “theefliciency of procedural laws’. On question on the arrangements,
the commission must address the various “investigative’, “prosecutorial” and “adjudicatory”
setups both at structural and operational levels. Beyond these many specific questions on the
wstice delivery systemuthe purport of the word ‘prevent’ in the first question of the
reference entrusts the commission to deliberate uponta regulatory strategy” by which such
criminal or wrongful acts arc disallowed to happen even in miniscule levels.

As a requisite before developing strategics and plaiting suggestions. 1t i1s necessary o
understand the current appropriateness and stringency levels of existing arrangements and
laws respectively. This is what is exactly contained in the first question of the reference,
though last part of the first question itself presupposes a prima facie negative answer. Only
hecause the existing system failed to prevent such occurrences we are bound 10 take actions
as made in the instant casce

However these references are analytical; the scope and relevance are extensive both at
academic and policy levels. But then, as prequel to this study, there needs to be a descriptive
study on the crime or the wrong which the government seeks to eliminate. for the language of
the first question of the reference iselt represents the ambiguity of the subject it addresses,
e cheating and deception of the public extensively by giving false promises.

emiphasis supphied
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False promuseper o iy not punishable, whereas cheating and decerving is. What more 1s
cheating’, than a e false promise™? The terms of reference had created a muddleover the
Cope wronk by drving o the words like “cheating’, “deceiving. ‘public extensively', “false
promise” and placimg them wpether: many of them not known to Indian criminal law These
wotds contaimed therein do not even reveal the real nature of the wrong committed in the
oatant case, et us for convenienee take that the commission can co-relate the question to the
substances of the vase which is being dealt by i, even then, panoply of uncertainties crumble
i Whether the “act” explained in the question pertains to a white collar crime? Or is it about
A socio economic oftfence” Whether 1t 15 a commercial fraud? Whether i is a matter of
comsueer daw T Canc it be deait under laws regulating unfair trade practice” Whether it talks
airout ucorporate erime? One must duly acknowledge the fact that, under existing law, if the
S o defraud the persons paid advances for the solar equipment in the instant case is not
satabdinhed by the prosecution, then the case is only ol a breach of contract. which attracts
cntly ervit hiabilay. Hhustration fg) of the Section 413 of the 1PC then explams the act. So what
ot saacty the government s looking ot as public menace; that pertams to bhe the tirst

goste Lo e aosweerad Abhove gl the terms of references addeessed 10 the commission
nsndy b ctodivent the el that Inothe instant case of Solar Scann, with or without the
kricwdedoe S the povernment, the state apparatus were used by the accused to deceive the

abtep wi these into consideration, the commission would prefer to label the acts referred
Hio shioove guestion as Cdecentive trade practices’, which is essentially dhifferemt from “unfair
el pr bt cuadined ) Menopoly and Restrictive Lrade Practice Act 19649 The analogy
P sane shall he explamed in the subsequent chapiers. The commission would also
o fpess the @ mime anecilically where a state apparatus is involved. The analvsiz and answers

HEs rleswnng

FPALSE PROMINES ANMND CHEATING UNDER SECTTON 415 1PC

Five hndiee Perin € ade has lonp Stendmge tradition ot more than 13 decades. and Seetion 4195
e which deiioes choating s guile easily appheable o any case where the otfenders had
fodudeniy obaarnod dhe e s padvances suis gy on e deceliful representation thai goods
hail oe debiverce ona future date and services shall be so rendered. One can easily say the
aot of acused o the instant case. whether extra elements exist or not, is basically the erime
i cheatng andi b oaeciion 415 10 s any such crime ol cheating : eIV i

ctepvety e sy fadse promises, save of rest ot the mintmal evel 1aiis in the procon
oo of Secosar DP9 Pl means there g law mact o atack any of these acs. Bt
wheiner 1t can be ctiectvely applicd is each individual case is the question which cempels
weniion Remember, the Section 138 of Negotiable Instrumients Act 1998 was incorporated
o e Banking Law corpus, because the apphication of Scetuon 415 1PC seemed to preuater
Cieplletee as the frauduient and dishonest mention his 1o be proved an the outset

Lieretore, the e ol reierence o 30 dieectly rolers oo question when business i,
sicther 2 regstiored compatiy or an anregistered association commus a large scale deception
Uribiee extensieeli )y whether the Section 415 1PC s competent enough 1o handle the
serionsiess of die casc, Maoreover, as in the mstant case of solar scam. when the act aileged to

I AT wares Rt adier i of cases in bapeh s it r:l--}"i!h-l!‘ ORI PR I ¢ O (O B L
Cirpon S el Mapas o Saady BRSO BRE 0 the Baloatle veopss Clage: T9O8200CeL 0 14821 Del ).
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he the crime of chcating is a failure 1o perform a business contract. the complexity of
applving the astringent law becomes larger

Phe recent judicial tends are quiet atfirmative of this statement. They represent the
complexity imvelved, but at the same time Indian Courts were successful in bringing the
mdividual «flenders of such sots 1o justice and convictions are held in wide majority of
cases ' However we-see o long delay in any such prosecution when it is committed by a
corrupt syndicate of the people: especially if the case is a highly publicized linancial scam
Also, we see unbridied recurrences ot such crimes and oftences round the nation. Whenever
there s delay only the vienms who had suffered losses are at a peril and left absent of
choices, hut 1o want for the mercy of the legal fraternity, The offenders though publicly
censurcd empoy o privideged  atmosphere, once they are on bail. At this context, the
commission really concurs 1o the strict accord with Young v, The King- (1789) ', the first case
decided under the original Foglish statute making the obtaining of property undertalse

pretenses o oy 1 e ot bserved

il persons who snowingly aind designedly, by fubie pretence or pretences
St obtain Fom any person or persons, money, goods, wares or merchandise, with iment to
cheat or detrand any person or persons of the same . shall be deemed offenders against
Liw and the public peace . (Emphasis Supplied.)”

Pl sitagpen ot e whorcaad paragraph is anl quoted ormamental: the impert of the words
BEGETS wraiind i aned e pralaic paacd B ait 3 matter 10 be pverlanked The fmport is
bost anderstond when analvsed why the Law Commission of Indi in ite 29™ Repor
comstdered albert g narrower sense) the acts mentioned above as socio-cconomic offences.
which are actually an act i the nature of breach of contracts. resulting i non-performance
with the delivery ol soods ar services. The report also specifically attacks the complicity of
awh atfenders with the officers of povernment (Law Commission report, para | 34).
ater woe fhic e ©onssman specitically dealt with socio-geonmmic crimes i s 47"
topor, dor s pesor they withdiew from seferring specifically to this oflence. The
Cotnpmsston Cited their reason as on that date, the enforcement of laws agamst the enme did
not contront problems with much trequency and sertousness (Law Commission Report. para,
1.6y Perhaps this s one reason: the erime of deception in trade received much little

]t'.; lative attention. —

Phere are more jursprudential aspects for this issue, which are actually (oo broad and
lengthy, incapable ot betng mcluded i this report o the origingl length. Yet still a condensed
verston ol the jurtspradential questions and the behavioural understanding of the crime 15 1o

beanciuded won the benehit caidine o strategy 1o deal with the crime.

pet et TS IO hlae promiees cannot be punishied with or fying. Bven acts of decet
s nusrepresentanion cannot bebrought under penal law. unless the praveness ol ihe acts
clevates them fromi mere condugt of 1orts Strietly speaking this s quist contrary 10 moral

T deraswamy et 0l b T3 oML Poovatappil Bavid v State oF Reralas POBR Ue) 2432 Rani Pandey v.

of Waistnad, SO0 s b PSS Dirndava Randan I Verma v Stte of Biar AR 200008 2334

LRCBR oo e Pep ETa CROTY TTES Sew Toradarean discdsson m Elbor Y Pomgl, COoiendond Las: 1 alse

Prommesrs Neacbabse Protences” Cabiforme Law Review, Vol 43 Moo GO TO3SL pp THET2Y
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theories and decntologieal studies (M. Alisdair, 1997)" .11 s also noteworthy  that moral
philosophers treguently distinguish between lying and deception and condemn lving as the
worse offense. 11 that is the case. why is it 1PC docsn't deal with lving? What could be the
reason for such exclugion under Section 415 IPC. The answer pertains to  British
tartsprudence on frauds, false pretences, deception and misrepresentation.

A e, stnctly detined by arry Alexander and Emily Sherwin (2003:395). is a statement,
verbal or non-verbal, ol a proposition that the speaker believes to be false. but that the
speaker intends the audience 0 ke as a proposition the speaker believes o be true”In
contrast 1o propaganda of meral theories, David Nyberg (1992) points to  positive
contributions that he and other forms of deception can make to civility and cffective moral
leaching: to privacy, self-contidence, and emotional comtort; and even to trust, if trust 1§
nnderstond as the expectation that another will act in one's best interests”. Nyberg (1992: 53)
states that although honesty remains an importantvalue, deception "may actually serve to
nromote and preserve emotional equilibrium on a personal level. and a civilized climate for
communicating with cach other and living our lives on a soctal level"' He funther favours
particalaristic evaluaiion of the ethics of deception, guided by principles of decency. rather

Alindar Macletvee Bshinpuighes ¥

two rtval moral traditjons with jespect o truth-telling and lving, one tor

witot b pmmarls an offense against trust and one for which it is primartly an alfense agatns ruth ™ A
aradain Mackieere, hedhluloess, Lies and Moral Philosophers: What Can We Learn ram Ml and Kani?'. an
P e s Y e e ey Mlaman Volues vl MW CT99SY e T 336 ML for

avaed that fes anaeerene matual trust "the insulficieney of which does more than any one thinge thal

el b et keep bin ko crlanion, virtee, everything onowhich human happisess on the largest scale
frend o bee dotine Stearr Sl Bnfiarianisme (New York, 1900 15t edns, LR6Y). po 350 See also, Jeremy
Hoenhur T Dheone of Legislatton i OO KL Opden ted) (1931 5 b po 260 (falschood “brings on at tast the
thisselution wihimar society " v n Kant's view, lalse assertion is "directly opposed 1o the natural purposiveness of
the speaker’s capaciry 1o communicite his thouphis”s therelore the e “theows away and, as 1t were, annibilates
Wi dlgntty s d human being "B 1 folows that Iying 1s an offense 1o all humanity and. most importantls, to the
i kel Do i ereane the absolute character of the moral imperduve not to le, Kam gave the notorious
camnie of Tving woa mmarderer who asks ahout the whercabouts of his infended victing in Kant's view, the lie is

srent pmanse] sastn, Vi a Supposed Rigdid o Tell ies from BanevelentMuotives”. i Thoma b Abbot (ed:
bt VRt it af Practieal Reasan amd Coher Works on the Theome of fthies (TRYUB), pp 161, 62-
i
Do Sapsptbied secs e bnpomuelRant, Mahiead Duties PosvirdChthers: Trthlulness™an Lewrs Beek
Wt ted ) Feotes indield crans. b Lecrures on Erhies (1963 ). po 220, Roedenck M. Chisholm and Thomas 1.
Teeman, - The Tment o ideeeive -7 it 119750 £ R T PSSttt P frree e adig aspd
' e ' [ 3 O | LS sebe ™ P¥ i dilivea I~ |
il i ' i
! | !
Loy Adesanider and Taadly Sheowin (2003), “Deception in Moadity and | aw™, Law and Phitosophy. Val, 22,
NS sep. JO0E pp. A 430

O T deovelopment ol skills of deception in ehitfdren. see David Nyvberp The Varnished Truthe Truth Lelling
amd Brevetstrgr i Ordimury Ve 9929, pp, Hae: 17

saniar e car b biserved i Carolen Saarni and Michaed Lewis, “Deceirand Hisdon i Human Aftairs”,
i Mhchae! ew i ana Curolvn Sanrng fedst, Ly and Deception in bveryday Lale c1va3), pp. L 8.("deception.
ing, talsehood, and masking of our inner selves exist as pant of the social world in which we live"), Michael
Fewis “The Development of Deception”, in Lying and Deception in Everyday Lite. supra. at p. 90. Robert (.
Solomon, "What @ langled Web Deception and Seli- Deception in Philosophy”, in Lying and Deception in

Posre dae Dife o oAb Gaeppesting that the moradity of Iyving depends on the relationship within which the lie is
L ]
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than o proluhinion against Iyving [Te identifies (1992: 25) the problem with deception is not
thai we enzave i 1 bt thar “we have not trained ourselves to deceive thoughttully and
dicionsly . clarpably ) bumanely, with diseretion.”

Sunilarly, deception s also a broader concept. encompassing an unlimited variety of devices
by which the decciver creates false impressions in others” minds ' Not all forms of
deceptions are crimes . The devices can include false statements, lics, misrepresentation,
actions and smisons, strategic silences. and even truthful statements. For example, the story
coosaint Athana-ios appears frequently in discussions of the morality of lving and deception.
Saint Athanasins was rowing downstream when he encountered persecutors hot on his trail.
Notrecognizing hom. they asked where they might ﬁnd the Saint Athanasius replied "He is
not far from here " and the persccutors hurried on'’. Here one can understand the Saint
deceived the persecutors with telling a truth \!mllar story is there in the Indian bpic
Viahabharuta ‘\i ere Y udhisitira lL”% ”H\ﬂd{ harya Ashwathamaa is dead i order 1o make him
dte e le s i bhattleticld, s DY odhiettira meant an elephant named the same dead,
Yomacharya ook i foe his son, '-'~hn is named Ashwathamaa,

The cxample of Spnt Athanasias or Yudhisttira was not quoted just to show case that even
truth tweihing can commit deception, but, 1o show that deception can bring in benefits also.
s is whe

e povernments round the world don't create pervasive penal faws aliackiig the
acts ot decepiion Farly Bnglish law punished only specific categories of deception, such as

fotaety and wse o labse wetplis and miasures that threatened the public at Proe or were not
AV vy ]. coutivan hatry and Lonity, 2003) Aceordine 1o Stanford and Stephen

2000 stply bang to obtain prupn rty was not a erime until the middle of !ht‘ eighteenth
ety was b e vear 1797, Obtaining Money by False Pretences, ete. Act'” was passed

in Britain, bur e npact and umh of Statute was considerably less: as the trails of common
b chtence o vhesting had crept into create confusions. An Act of 1341 which amplified
the offence of cheat appears to have been restricted 1o frauds effected by some matcrial
deviee or token "apainst which common prudence and caution could not cuard.”

n 1760 the Koo bench arrested  the indictment of the Wheatly, in the case Rex v,
A heathe il porting our that there was no evidence ol false weights or measures, 'nor

Sbvebed e Sotomatogicp - O D pars” e Dloipaled N1 ey Tresms 0 Jise & .-,mllr-f.'_f; I ekt Aot voses (IWSTY I

g kel Toe | lmepssof Mol Philosophy. 2nd edn {I\J*’it;, ppoH6S 166

e hantord TE ket hoand Stephics J Schotholer, Crminad Faw and ts Processaes. Jih eda (20000 pp. Y31

CAn At enne e counterteit fetters or prive lTokens to reseive Money or Goods in other Men's Names. 1541

Ch en 8ol s gl b oHlewking LT Pleas OF Phe Crown 343-42 (6th ed. 1777) 1Fast places greater
cipthasas apor the requirentent than the Triaud affect the public penerally . and constders the use of [alse tokens iy
Bt v esampde o beihid apainst which it s sand abat ordindr care or pradence s not suffivent o goard 2
Foaana Flisgan eap vive o KT | FROGy
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ary false token at all ™ Similarly cighteen vears after. Pear's Case also evidenced the same
contusion. Pear had hired o horse. ostensibly to use it for a single day's journey and
promising 1o retarn 1t at the end of the day. He immediately sold the horse, and on an
indictment tor the telony of larceny, the jury found specially that at the time he hired the
horse, he had not intended 1o return 1t The judge on assize having respited judgment and re-
served his decision for the dewrmination of the judges, it was decided that a conviction for
larceny was proper. However. only seven ol the eleven judges who delivered opinions
concurred i s deciaon Rest others argued the false pretense statute and 1ts predecessor
de fined o oedemicanour and said that the statutes established  legislative  treatment
diserinination between taking by fraud and taking by stealth. They felt the new statute
reauired a different result.One of them directly argued that Pear's offense was essentially
steilths rather than iraudulem

the whole of the judicial trends during that peried dint show a sharp departure of the 1757
araripte fram the predecesson, though it was correced by the Kings bengh in Rex v, Young, in
1789 Then again the argument of the case, was purely ingenious. They argued that where the
Fepresentation iy ol a ting past or present, agamst which caution cannot guard, it may come
within the statute but i it be 2 representation of some future transaction, concerning which
cnguiries iy be made, 1t s pot an indictable offence under this statute, hot i< only the
sibject of @ el remedy, because the party can only be imposed upon throngh his own

poevhoence e argument though was not successtul, found its space strong in many
SN CaneS. bl :..-I. | Gl I]i‘.'.. Kex v, Goodhall {jH..’ | j

I hie same vear of 1789, previonsly o Young's case. there was a case on deceit as a tort.
Lhe case Pasies v Preeman', was revered as foundation case of the modern tart of deceit In
this case, though compaanant was awarded damages, in the dissenting opinion of J. Grose it
was e that there are cases of two sorts, inowhicli, though a man is deceived, he can
nanntain no action. e fiest elass of cases (though nat anatogous to the presenty i« where the

drmation 1 tha the thing sold has not a defect which is a visible one: there the imposition,
the froadutent aitent s adimitied, buiodois not wrl. the second head of cases s where the

iirmation < (what 1s called in some of the books) a nude assertion, such as the party
deceved may exercise his own judgment upon, as where it 15 matter of opinion, where he
may make inquines into the truth of the assertion, and it becomes his own fault from laches
Tl b s aeoenved

LB B W mUVEE dSs W LIATLON 5 JBOgmEL s in American
Tarisprudence . s was st articutated Scholarly by Wharton i American Crininal Law. the
book he wrote o the year of 1846, He relied on Rex v. Goeodhull and an American

tdoement. Commaonwealth v Drew”’

Faven i Rerada s latest two large scale public deception scams, the “Total 4 117 scam and
Solar” Seam. one can see thar this deferce that victins should have acted prudently ana
prarded dgainst the evil holds good. More imporantly nwany ot the victims of these scams
have not approached the judicial remedy fearing abous their own corrupt hands. It can be
extensively said that the offenders had preyed on the innate weakness of victims such as a
orecid and rent seeking behaviour

B &1 ST plvRe
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Farly Pxamination of all cases decided in the period 1943-1953 which are digested in the
American Reporter Svatem, 200 Fifth Decennial Digest (1948). and 18 General Digest, 2D
Series (19530 under the heading "Palse Pretenses. Elements ol Offenses, Nature of Pretense.”
revedls the tallawing The issue ol whether or not & particular form ol deception constituted a
false pretense has been raised in 32 appeals, In 27, the form of the deception was contended
by the criminat defendant to be a promise and thus not a false pretenye Courts in eight
jurtsdictions held so during this period, according to (Arthur, R.. 1953) each grounding its
decision on the established dogma that a false pretense must be a misrepresentation of an
exlsting facr”

Phe essence ol this leniency on deception and false promises (Arthur. R 19530 1003 quoting
AoChark e Chaplins case. see ft o 209 1s that promissory fraud s indistinguishable from
mnocent breach ot contract except i the mental element. The mental clement 15 generally
determined by reasoning backward from the act, e, in this instance from non-performance.
A role which makes promissory frand eriminal would therefore permit juries to punish
tipecent breadhes sf contract, would encourape disgruntied creditors to perseoute Judgment-
pracd debiterss and would materially encumber business aifairs

It s this contusion existing during that period. made s expression in the language and
stiitigde of Indier enal Coue 1800, There 15 no -;pcct*]; otfence called “False Promise” or

False Pretence ard diso. the offence of *Cheating” entail punishment o o0 unless o harm is
wonrted 1 dbe reron deceived” and an intention 10 deceive L\ldui al the time of

However it s interesiing 1o note that Scetion 417 IPC deals with punishment with cheating
and Seetion 220 deals with the punishment of cheating in which an inducement to delivery or
destruction of properiy, or alteration or destruction of any valuable security or anything
which can be converied w o valuable security is committed. The section 417 1PC envisages |

car tmpreenment. o of Bne or both as penalty. whilst, section 420 IPC envisages

pprisemnent up o T vears amd Fnes Theretore, while on one hand the legislative intent is

2T Th i riu_ law makers intend 1o purish deterrent the erimes which entarl a pecumary joss.
[ .::h.sht\ a commercial erime or fraud, on the other hand, the seniousness and goavity of such
sifences and its punishment brings in greater responsibility on the law makers not to shield
the mnccents from the supeclluous grab of the law

Tt e as e rstet—rthebpehshcommon law

wore antsmatically adopted i the Indian Criminal Junisprudence. These are the few.,

Defimtion of Cheating, provided in the seetion 415 1PC, requires the proot of injury. It

should comttin o pecuniary loss or any harm, which can be converted 1o pecuniary

dumage. Adl the tHustrations of 415 1PC anly talks about commercial transaction of

property Moreover, it s classtlied under the chapter, “otiences against property

Arthuir B Pears cr9ag 7 Thedl by Valse Pronses” Dversisy of Fewpselvania Low Resime. Mol 107, Nog. 7

ihvlas, 1U83) pp WET-10T L See alvo Chaplin v United States. 157 F2d o877 (120, Cieo 19dn); James v State;

2UR Ark 3350256 W 2d 429 01us 1) State v Robington, 137 Conn. 140, 75 A2d 39 (1950); State v, Pierson,

A SRV Dl Super 00 195 Batton v State. 226 Ind. 3120 79 801 2d 903 (1948) ¢ State v ampreaus
ML Super 50RO TG 2 TI0ESE People v R 298 LY 2T ET N B 2 BT 19a

shsthhimciea £ ome Prodots State oI 19 el 63T AT ALK TSRl 8L sl

SN Pudintiikar s State o Hibar, AR 201 SO 25010
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Lntil recently the promise to marriage tor pre-marital sex is not considered as an
oitence of cheating. All these are the imports of English Law.

Another qualification for an act 10 be dealt under Scetion 415 1PC s that the victim
must satisty the requirement of justified relionce” In fact this was the principle in
which Wharton has based his dogma. Not only must the victim of a misrepresentation
relv in facic but reliance must also be justified according 1o external standards of
rcasonableness drawn in large part from custom. According to Larry and bEmily
(2003) the reasan most often given for this requirement js a general interest in security
of transactions, which counter balances the wrong of misrepresentation and the
interest 0 fully informed consent™. Prosser and Keeton (1984: 753) imply that the
reguireirent of justifiable refiance 1s best understood as testing the credibility of the
claim that fraud induced the plaintifl 1o act. The real effect of the requirement s to
place o degree of responsibility on the victim for his own false helief. even in the case
of an outright lieThe various legal guidelines for determining whether reliance s
Justitied rely heavily on custom and they follow the existing trade practices. For
bxample

a NVictn cannot rely upon the adversary parties statement of Opinion

b Victi must also view the Statements of intention with suspieion

' . . i Flam oyl ant Footio (gt amm iy "
Vobe bbbt Gt S GENE TR viaent tacls that are sontran

d. Bade of matenalny  contract law

V.o However these rales contrasts when these person who induces behiet act m fiduciary
capacity Fuinctary rules apply to those acting in certain recognized fiduciary rules,
such as lowsers, doctors, brokers, and trustees, and 1o those occupying roles that
appudr. o Case-hy-casg dlld.li'\hiin to mvite conlidence. Statements thit otherwise
would be mreated ae unreliable statements of opinion become assertions that justfy
rehiance when spoken by fiduciaries. Therefore. the stricter rules are applied to
tiductaries. but the significances is that by raising standards in a limited class ot cases.
they tmply that in the ordinary run of legal relations, trust is not absolutely prized,

FTRUITS T TGTIOSITE T RIOWH RO e ity oWttt el
Fidiic iy relationships or i the cases where one party understands the counter part in
the transaction is essentially mistaken about the a material fact This again gives a
substantial immunity to certain type of passive deception

Lmsphissis Supphisd.

e ulso mseeprescatationyc b Do Allan Famssworth Farswarth on Conteacts, 2nd cdn [19098), pp. 472-477
fherematter baeswonh] (eontractdociriney: W Page Keeton: Dan B Dobbs. Robert P Keeton and David G
Oven Prosser and beecton on the Faw of Torts, Sthoede. (1984), pp. 725-735 (tort doctrine). On deception in
crinmal Tas, see senetalyWavne 18 Lalave. Cranmad Law. drd ddn, 220000, ppy. §28-8 50
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DECEPTION IN BUSINESS AFFAIRS: HOW FAR [T ISTOLERATED?

Fheretore, it s elear that from the analysis of the above paragraphs that law s evidently in
contlici with hoth nosconsequentialist. moral theories and  with those consequentialist
theories that endorse a rule against deception. The laws tolerate deception as normal in many
mstances and see 1 as customary part of many coonomic interactions, They use assumptions
nf economic theories to justify such status,

First assumption is that there 18 no negative outcome is associated with lying per se. L
Cieezy. (20051 384) arguesthis .1--L1111plu-n is very uselul in many economic mnd s He
e to constder contract theory . where it s assumed that without an explicit contract, neither
wde il fultnd s respective obligations. He also quotes George Akeriof™s (1970) paper on
pvmmetric nlonmation and the market for lemons assumes that sellers of used cars will

L N N . N R
tasvs lie i1 5o thelr henetin 1o do sor

& praver assumption s that of bomo economicus, an ceonomic theory Jigure who acty
setfishiy und  suncong crined about the well-being of others: However there are ”ghh‘l"
e caches ke Bulier, 1994 where the assumption on does not assume that individualsare
motivated solely by selfishness or material pain. Iis a method of analysis, not an assumption
that particelarmiotvations Assumption ol selt=interest 18 narrow, but, hehaviour s not jusi
Jriven by sl dnterost: s driven by aomuch richer set ot values andpreferenes ﬂ

181713 iy $oppn
|

Necoaing we b Diodisteoia jo the standard secumptionic that neaple will 1elf the

o *

vdard
) 1 ; i g Iy h

trathe andy ol e inecative compatible given material outcomes™ . He uses the Tierature on

wn evasion. thechowe ol whether 1o avord paying taxes is considereda decision under

wineertainty s cost astreated as a product of the prohability ot beingeanght and the cost ol

punishment, whereasbenedit s simply the money saved by avoidingpavinent

llarianasng ol FL.JN\ Bentham (1 789) preseribes that, whenchoosing whethier to hie, one

pead wetph poe Sisagainot harn, and happiness against anhappiness™ Gneess (2005)
ron o= this it predietion 19 correct. that that m.nmic not only care aboulthenr own gain
fron | Sthey alse are sensitiveto the harm that Iying may cause the otherside. [he average

Persm [m ILI‘- not e i, whendoing so only increases her payoft a little butreduces the
ather's pavot! a great deal Lhe implications ol his results are illustratedby the puichase of o
CHTD Vort can trust et the seller sayvs about the -.undnmn of the brakes more than what she
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aoeapting of frindulent be h wvion dhirected we large -!i“dl.l/dlnnl‘x or rich ¢ counterparts than at
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individuals: the monetary cost may be identical. but the damage to the individual is perceived
as greater. Por example, people are more accepting of lies told by an employee 10 an
cmployer than vice versa (David Strahlberg, 2001)" and are more likely to deceive insurance
companics than private itizens (Sharon Tennyson, 1997; Insurance Research Council.
jaay }“

Busiess culture explains the teniency of Law against deception based on these models and
Icavesout efficient deception from the control of law. Efficient Deception is defined as
deception that henefits the deceiver at the expense of his victim, and yet, il permitied by law,
will tend o maximize overall welfare. Though this model received strong oppositionfrom
wellare cconomists, legal scholars have 1dentified various situations in which non-disclosure
v fraud mav have economic benefits.

Anthony Kronman (1978) has argued that a legal right In withhold pertinent information in
el pogodations van provide ineentives o gather infonmation, which in wrn will
merease the liketihood of efficient exchanee’ . He differentiates information carned causally
and earned with eflort

e views supports the argument that a homeowner who learns by abservation that his home
Poinfested with termines has not condocted a scarch for valuable information and therclore
shild be required 1o disclose his information to a buyer. But a buyer who determines

TG i .| T TG AT 3 H Sinisitbic Thae I al ~ PY ) P 4 14
WP b 2 WAL B sttt oy ERaE Bt ads e Gncs a Pt ol lmn: |- witd U il Wl
. 1 Y84 ixs PPN I T | it 1 1 Forgdititvipss. Iayamspbn N b 4
*.:.ll}‘;t o IS TR ] -;nlk\-i;- ifs LR Fnuuin:ljl].‘ (R &) ila.lu CHE ddy el et oUETUTE Dy On Vel THAVO raatul

o invest in geological rescarch.

Sieuh Levimore (1992 has porrted out that rules permitting those in possession of information
o trsde without disclosure are not enough 1o secure benefits of this kind™ . 1 courts are
erions ahout crncouraging production and revelation ol information through trade, they must
s permtt false assertions. Otherwise, a party who lacks information can always ask a
Btankhet guesion sach as. "o you have idonnation pertinent to the value of the goods? |
Cilve apswer to this question triggers liability for trand. incentives to search or reveal will hl

el

| cvinere also suggest that i a developer of a land is to disclose his intentions about the land,
then the individual fand holders from which 1}1L nlut.lupu' has to buy Lmds may turn to hold

3 r 1 LY | 1"
il slaldcgles LT C plaiing seiled ’ ] ..'-AL I O HUTS alu i :. Uik HES TR TN Ll

demands may ultimately ch‘lwl an mhuwm. t‘lllut nt pi.m It llu dcvulnpu is permitted to
suppress or even e about his intentions for the land. the hold-out problem may not arisc.

Sitehiiber g, baava L C2000 0, Wi Vo Mo Gioes WIkD L Undc g dheine o, Noyember
trpvsnn., Sharon o I‘ 97), “koeopomic Instiiutons and ndivideal Fthes: A Study of Consumer Attntudes
syt laursatsce bragd” domraial of Foosamic Hehavior aned $rganiateons: 32420 at pp. 247 63

Awlhony, VK romman (19785 "Mtk Disclosare, Iathrmeation. and the Law of Contracis”. J Lesal Stud 7

PR e b M=

Saul Levmore. "securities and Sceerets: lngider Drading and the Law of Comtracis”, g { Kev, 68 (1992). pp.

117, 14t




Paye 12 of 22

Above all according 1o (Larry and Emily. 2003), Deception may have other greater economig
finctions 1es the only actual tacilitator of transactions. Deception is reguired 10 encourage
ctiicient exchanpe by facilitating division of surplus gains from trade. Suppose a potential
buver and seller wre discussing a simple exchange of cash for goods. The buyer in fact values
the voods more than the seller. so the contemplated exchange 15 efficient. To fix a price,
however. the parties must agree on how to divide the mutual benefit resulting fram the trade
I they cannot zllocate this surplus satisfactorily, no transaction will occur, The various
hehavioura! scivnee studies suggest that although the co-operation if possible in all these
trapsactions, it may not work always™ . for example, when one of the party is in the control of
alliirs. or anonyvinity of the decision maker is maintained or even when any of the parties has
a sense of carned or at least justified entitlement 10 the goods or cash they bring to the
hargam.

[ remove these impasses, one 0f the suitable ways is deception. Suppose, for example, that
SEHeE pebsedy henitainy it others e Interested mohis g ady, ar that he muaet demand a
certain price in osder woremain in business. As a result. the buyer may form a false belief that
the sellers orter represents a division of surplus that is favaurable 1o b the buver, and this
belief may lead Finmi o buy. Similarly, a buyer may falsely assert that bt cannot and will not
b above a certain price

Accordinglv. what appear o be strong rules against deception, atlow the various qualitications 10
Baone e, whnensia e obscare Nevertlicless, the Modern Deception faws are more
CHLOPUS e innatire, Bl piugiess o wlecomimuaicativg seienges, cvclunens etibiedaty
and larger scades mlercontinental and intrasregional finance flows, formations of glabal
supply chams and zlobal value chains, single-minded global pursuit of econoinic progress
hud all boosted the trade and the allied activities. This situation in turn promotes structural
changes in the socio-cconomic and political spheres of every nation and politics round the
elobe. which are more conducive to uncontrolled markets and commerce. But then, the
intermational fepal svstems had stanted recognising the dncrease in commercial activities
s Viitses o note probability or conunercial frauds and ag much 26 they advoeate for

tracde and esce ol husiness they also advocate stricter and deterrent punishments tor
fravdsters pryving on the economy . The examples can be seen in the revival of punishment
larms of crimimal forlenure of assets, public censure, stoppage of business. increased and
multiphied terms of imprisonment. disqualilication as 10 applying for new business licenses

¢te i many mternational and nattonal statutes round the globe ™

e 1o, had Brought i serious administrative regime changes in @okling such crimes. by
mcorporating Feanomic flences Wing ol Police, Court of Economic (ffences, Serious
Fraud Tnvestigaton Office under Mimstry of Corporate Affairs. India. On one hand. these are
all serions rephica of authorities and other special bodies which are established i VLK. and
DA™ hut on the other side, these institutions in India are ordained to work under the old
el regime The evg andd procedures have not undergone evolution. None of these agencies

Torest Jourder and teffres 1 Rachlinshif 1998 L “Remedies and the Psychiology of Ownership”, Fund 1 Key
SLop VsS4l
|
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Indian Government installed had the backing of specialised laws nor are they provided with a
detutled legal tramework. rules of conducl, special powers, or independency from other
institutions. | his would mean unfortunately, when the system 1s lacking inherently in its legal
parameters. the reloms of Indian policy makers were focussed on institutional reforms.
Fherefore. the situation warrants a change in Laws,

ENBHANCING FPEGAL CONTROLS ON DECEPTION AND DECEPTIVE | RADE
PRATICES: RECOMENDATIONS

Despite the senousness of the oftence under Section 420 IPC. and wide popularity of the
charge under this section, there are numerous practical anomalies and challenges in
establishing these crimes before the court. Therefore, in a way. it can be said the State failed
to curb this evil effectively. The practical difficultics and challenges which revolved around
the technical nature of the offences as presented above,

Civer the vears. the Indian fegal system had to endure enormaous notoriety amaong the society
as it latis W deal with raudulent activities and this incfficiency siself has cmcrged out as
areason or excuse for recurrences of major scams and business frauds. Given the current state
of alfairs where the Indian cconomy 1s all set o fast forward with more and more ease of
business. curbing these evals is inevitable and it is humbly submitted that news laws should
be made wih holistie vision 1o control the erime through enhanced  substantive and

UG Trad reevdations

SSUBSTANBIVELY THE LAW SHOULD PRESCRIBE AND DEFINE THE CRIME
DECEPTIVE TRADE PRACTICE OF ADVANCE FEE FRAUD AND OTHER
ALLIED FRADULUENT ACTIVITIES

I The new Lw should aceept a broader understanding on the lcrm‘l]m‘cplinn' Ihe new
faw proposed shall recopnive deception as: o suecesstul or unsuccessful deliberate attempt,

withemt forcwarning 1o create in another a belie! that the communicator considers to be
amrue i order W increase the communicator™s payaft at the expense of the other side™

1.2, Lhe new law shall define the duupuvc trade practice of collecting advance sum, either
vuccessfully or unsuccessfully rurmnprr'u‘ , s m:uu st the public extensively. As mentioned

' '
wall CT L LIS d Pl s TRt .;liL; dl e pHuilciice gl al ‘-I THIL

— HencceTorth [iu ‘lm e no reason wity an unsuccessful atiempr 10 L‘ittlﬂ_w.‘ thc mfkf't_ =D

shotdd not he in.n.zlm d. Arguably the substantive laws can be wide enough 1o cover the
simplest enme of making false representation intending to make gain for himself or another
ot cadse Toss 10 another or 1o EXPOSC another 1o nisk ol loss and also the highly advanced
crimes such as oo narketing frauds™

1 i1 e Lie fedecwit The psyvclialoge of lveng and the implicaiions jfor professionalprachice
Ml Yook lobin Walev & Sons, 20

T Lmphisis Supphied

nader the old lus, 1 was necessary 1o prove that Defendant s conduct deceived Victin, Now there shall be no
teeld it 1::'.1\ e result o sy Kund ar thist any person behieved or acted on any representasion. Indeed. there need
aot be iy wdennlable vetim i fellows g the provisions msut even hroader in scope than a conspiracy to

i gven that anoindividual may be lable even where there has been no prejudice cansed o the cconomic
prerens ol another This shift from @ resuly 1o @ condect based olfence means that the crime o complete muoch
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I 3. Ag the prosent case hefore the commission represents, the crime of collecting advance
fees (sums) from public using deception techniques and the subsequent non delivery of goods
ot services shall be dealt ander the name “advaner tree fraud’

E3 I the oxtensiveness s oa cause of worry for the legislators of India. then a pertect check
o these laws shall be wsing the phrase ‘public extensively’, as a qualifier to the offences
contained in the aew luw Individual and singular cases of fraud and deception again can be
deall under Seetion 4201PC. Morcover by the general concept, Deceptive Trade Practice. the
pmpont must be made clear that they are not just individualised or particular false promises or
taise <tatements presented toan individual or an consumer, i.c.. the crime 15 not a mere
breach of contract The offence clearly denotes the idea these acts should be practiced in such

manner that the cominal enterprise has become a part of regular behaviour of the offender
s uftending business oreanisation

Lhe specitic crime of Advance Fee Fraud s extensively dealt by the country of Nigeria.
and redtable [V IS Eefes il b mln|nL d.} lowever an Hl.hl'h||4 ‘Lju;“n\m cattl o no "__'IJ"\] Britigh
Statnte of Frauds can afse be a good law 10 compare with. Nevertheless as mentioned in the
mriductary parasraphs. these laws can never he cimbraced fully withour the necessary
indian=1atien

ot tne e advanee e haud occkas o the werm advance lee nerally used 1o
PR T b b i doid e addus careied gt wish the it oF obtabving aveney frome another
sevson by false pretency samnples of acts that can constitute a false pretence include false
NEOTTSe. chenting, Ladsilication, impersanation.  counterfertme and fraudulent

nsappropaation of facrs,

L7 Inmost advance fee traud scams, a potential victim is usually persuaded to part with a
sarm of mongy, or plsrpn v as a form of investment in a h{}g,u% business scheme in anticipation

ity o salodaniial bonelit as a result of such nvestiment. However in the instant case
v et the et owere asked  to pay money as oan advance mm pavment of the
pderation Lo the delivery and installation of solar equipment

LA Inomany otaer cases. (Okolo, 2009) the sum ol money that the vicun is being persuaded
o part with 15 usu 111\ prescited in the Iurm of }}rm.LH*\IIIL, fees. attorney fees, money 1ran‘;!'cr

. L : . B Aap
eSO L A Lpeer L‘.-_‘ll- f bt the wietim

e makinge e pament. \T'Tut the Vic
nat receive anvthinge o return. On the other hand., the scammer will always invent reasons
sl the vietm nugy need 1o pay mare money or part with more properties. The process will

ITCR ]! I TR (Y F TV war et i Gk biution. b, ek Hher U he Tess aqeed o rele on aftempts
i Lo BidGee-it el 2 i

Assesaments of phaeworibiness and. theretore, appropriate punishment will be diificult tor the sentencing

tralnana! snocanes aw heee 1 o evidenee of direet Toss, or even potential loss, 1o Vietim's mterests: Relance
cutt be placed Uk 4 cgishisnnon of Braud At 200
M Blacks Law Dietionar, . 8thcdn ( West Groap, 20040, p.252 Palse pretence is detined as “a representation,

vhivthe s deliberaie o 1o

Bless, made Dy word, m witting or by conduct, of i matter ot Gtet or law, cither past or
present, wiieh sepreseniabon s false i e or Law, and swhich the person making it Knows 1o be false or does

Crwheve to he e T oSer Section 200 of the Nigenan Advance Fee Fraud and other braud Related Offences
At 20060 Nee U Ubonkw s Crtmiinal Lay in Ntgerie (Tbadans Spoctrum Books Lrd. 20024 po312
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continue unul the victim realizes that he/she has been duped or simply gets tired of
committing mare funds to the scam”’

I Maorcover. the scammers would as far as possibie receives unaccounted money from the
victims or money from vietim’s secret sources e the fraudsters actually rely on the
weakness o the men/peapie such as greed ete.

[ 10, The taw proposed shall be more trite for this special crime. once it's proved that the
advance sums tor services and goods have been already paid by the complainant and on a
halance of probabilities the intent naot 1o deliver proper services and goods (o his customers
ar consumers iy mferred !

CLTAlRo s suggested that for the legal controls to be efficient, the provisions should
specthically attack the crimes at cach and every stage of the crime. starting from its
preparations o transportation and transactions on the proceeds of the Crime

(2 must be understood that this special crime doces falls under any ol these categories
where the cconomic theorists support deception as a useful strategy. The deception in the
wiience oF Advancs fee fraud does not fall under the purview a matter of asymmetric
difurtnauon CAkerlon 1970 0 nor s osensiuve as Bentham (1979) and Gneezy (2003)
i nbivien Adsooin s not nlended to promote efficient negotiation or exchange of inlormation
ey gt Banrn: 2003 Trarther, the most importantly . these fraudsters w ludia rely on tlw

eror NMoodeli RS e Tll |||;|||.t Ao !\1'! e |r1 terme ot :-- ortiun cogemeatadythie T} 1

Phahbinky e e LR AN LI S T e

sceess rate ol Section 4200 1PC, the long judicial procedures and aboriginal mvestigative
natiale and rules o conduct all adds 1o the conlidence of the offenders

P In the cases of attempts of false pretences are made against poblic extensively, the

mient to defraud shall be presumed and the onus of proving innocent state of mind shall be
= iy A1 .

thut af the offender or the aceused™ . He should also prove it beyond reasonable doubt

LD Morcover, o fraudulent invitation, oral or written. made in turtherance of talsce pretence
would moselt be an oftence and the receipt of such invitation by the person to whom the

talse pretence 1s directed shall intuate the proceedings or charge.

I 13 The use of prenuses. any place of residence or business or uu,up.z[mn for the purpmc

b npfiogwres e frrad fe srohihited and nny person wlio Sedbondag sinch places wodes Ttls
Tship ¢ sesston Tor the conduet of Hm fraud Jmll Iu, made hable.

[ 14 Any person. being a lawlul suthority for handling and managing such places of business
or oceupation, of governmental or non-governmentorganisation, shall be made liable for the
crime and such organisation not being his proprietary shall be an aggravating circumstance
while considermg the sentencing order An otficer or clerk of an oreanisation using this

s Oralon “Diemvatitving thee Advance Fee Framd Criminal "Jl".\.-'ml\" (009 AR cfriean Security Review 7,

I ¢the 419 Coalinion \\ shaite, ~ [he Nigerian Scam Delined™
Jm[ honte rgennealplie S eoalipew 20010 m [ Accessed H\,mb;:r L2001 See “West  Alrican
NewnMiperinn Advoance Pee Prawd me Internet Web Mall Prands and Pmail Letter Scams™,

hitps /e orimes<ol=persaaston.com/contents htm [Aceessed Odtober 4, 2011

“Imphasts supphed
neborty Seventh bons Commisston Report o The Poal and Pugsiment ol Sociad and Lconomic Oflences
1972 B alvsndy advocated this argoment,
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official seat or any other places nearby the premises of organisation. over which either he has
an individual right 1o access s deemed to have committed this offence

S Also the preparation or possession thereatter. of a document containing a false pretence
shall alse he constituted an attempt 10 commit an advance fee fraud ottence. where having
regard 1o the circnmstances of the case the persan in possession of the document knows or
ought 1o know that the document contains a false pretence. The standard of knowledge
required tor esteblishing this offence shall be whether a reasonable man would know the
docunent contams o false pretence. Possessor of the document shall be presumed to have
prepared such document unless the possessor clarifies the source or origin of the document.

6 Maones doubling scams/ high vield investment scams (as in Total 4 1 scam) ¢an also be
weated us eparate crime under the new law, as and when a person promises unduly large
Srancial benefit such as doeble rates to an another while asking him to part with a sum of
dioney a0 an whoanee fee o an investment. the promisor chall be deemed to be committed
advance fee trdud

117 The New Liw shall alse prohibit the conduct of financial transactions which ought 1o
transact the proceeds of advance tee frand in as many as these situations

(10 Where there Is an intent to promote the execution of an act il Consiiules an
advance atd od e

v Where the sasd transaction is designed to conceal the location, the source. the
awnership or the control of the proceeds of an advance fee fraud offence or 1o
avaid ¢ Lewlul transaction under the exasting law of the Nation.

P18 Anv person who knows or reasonably ought to know, or any mstitution or any
arcanisation that Kpows or reasonably ought 10 know, the funds or property which are 1o be
st e e procecdn af deceptive trade or advangce fee fraud, helps the ransaction shall

e oninage ke

L9 A fsancied nstitution such as banks, non-hanking financial institutions, and foreign
exchange mstitutions, may be held hable for the neghgence in conducting the transaction of
proceeds trom advance fee frawd shall alse be made liable for the pecuniary loss to the

F.200 bransporting ot the proceeds ol advance fee fraud, cither as cash funds. monetary
metruments or in kind, shall also be deemed to be offence as in the case ol conduct of
financial transactinn.

Prr Abewe all counselling. aiding. abetting and conspiring to conduel advanee fee frauds
shall be dealt an seriously as the crime in itselt is dealt with

1200 Abuse of any position of trust, governmental job, or fiduciary relationship or technical
experitse for e furtherance of advance fee frauds or for endowing reputation to such
fraudsters ar scanmers shall be constituted as an aggravating circumstances. The central
clement of this section is the concept of a legal duty 1t was proposed by the Law Commission
of LK, (T ragd 2002 to extend o duties arising: under statute, (e.p. obligations of accuracy
I company prospectuses): m transactions of the utmost good faith. (e.g¢. insurance): from




% t*fg

Page 17 of 22

veneral contractual terms or from the custom of a particular trade or market; and from the
existence of a fidociary relationship between the parties.

2. ENHANCING THE EFFICIENCY OF PROCEDURAL LEGAIL FRAMEWORK IN
( ERBING THE CRIME OF ADVANCE FEE FRAUD

Ll LBmpowering the Beonomie Offence Wing ol the police and the Court of [conomic
Oftences should be the priority of the laws. Having said so, giving due consideration to the
lact that there is only one court of cconomic offences for the state, and also since there is no
ceonomic offence wing of police for every district. the powers shall be equally distributed 1o
other police departments and to courts of chiet judicial magistrate, sessions ele.

* Maodern developed societies in search for better efficiency of legal controls recently
whvacate greater integration of investigation, prosecution and adjudicatory powers in highly
technica! committee. For example. in LK. by virtue of Financial Services and Markets Act
2000, the Pinancial Services Authority, which repulates banks. insurance companics,
Hnadcial adviseis, the mortgage business (since 2004) and general insurance intermediaries
(simce 2003). 1 responsible tor prosecution and adjudication of hability, and has oversight of
mvestipation by the enforcement teams. FSA operates this through its Regulatory Decision
O ommittoe

ol such 4 ;-_:;;‘_;' integration of powers cannot be adopted into the (ermtory of India,
: ; me=ment in K wherehy various powers of investiganon had

een wiearated t xllu\L‘;\IH”) investigate, and prosecute cconomic or tinancial crimes. For
example. Serious Orpanised Crime Agency has the combined powers of the police, customs
and immigration, i involved in tackling fraud and money laundering carried out by organised
crimimal proups

Cd Theretore i India, s suggested that there should be a greater portfolio of powers 1o
Poonoaiic Otfence Wings or Serious Fraud Investigation Office which may combine the
pevwers of policing, tax anthorities and customs (it would be useful o conduct raids and
wearch inan efficient and expedient manner), immigration (it might be noted that the accusced
and suspects in Total 4 U scam had international connections and mobility) and registrar of
companies or firms (review of business licensing and monitoring powers shall put into use).

\]LLILIIL| i if this inte g(mnn nt powers seems untimely for India. at present, then the Law
TR Jaaler Dtoraeting and e m-rnrnn of varione reonlatory anthorities

el

i‘tk:ii a8 '{‘ulln;t' C LI.‘-IUIII‘)_ l'ax officials, ete.

25 The law shall provide tor greater powers of arrest and bail. The powers of arrest with
revard 1o an offence under the new provisions shall be exercised m accordance with Criminal
Procedural Code, but then the crime shall be considered as non-bail able. Nevertheless the
Court shall have the power to condone or compound the offence 1f the accused pleads guilty
and remit the payments back to the victims along with due interests which court shall fix. ihe
court shall be the intermediary ol such a transaction of restitution and repayment and no
compounding ot offences shall be allowed without the involvement of the court.

Y6 Ajso. power to conduet warrantless scarch and seizure of the any funds. property or
evidentiary articles and documents shall be given 1o mmvestigating officers or police, once he
has the reason to believe that the funds, articles. persons or places are linked to advance fee
frauds. Nevertheless restrictions to this power shall also be encoded in the provisions, such as
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once the search 1s conducted the report shall be filed with the judicial court empowered 10
s e the warrant, within no tune. as soon as the search 1s vver,

270 AN torms of sentencing shall be included in the new laws as in the case of other socio-
cconomic offences such as longer term imprisonment,  fine, mandatory  minimum
wnprisonment. pablic censure. confiscation and lorfeiture, stoppage of business, cancellation
of Ticenses or registration of companies or firms etc. nhanced punishment can be given for
repeated comnussion ol erimes and in such cases the persons shall be declared of incligible 10
creale new Hirme or busingss start-ups.

2.8 India, however. m principle don’t concur 10 the idea there must a forfeiture of assets as a
method of pumshment. India doesn’t consider it inhumane approach to the criminals, leaving
them devaid ol their economic resources to start new dignified life. But then in the cases of
ceonenmic offences and several other serious crimes such as drup trafficking, illicit
I mioney lsundering. international community has accepted the
contdiscation o forleiture of properties of the guilty as a matter of deterrence 15 found largely
suceesstul' - Contiscation is alse. @ penalty measure that results i the permanent

Pl bl i

Fhe Unnted Sations (UND Convention apainst el Traltic in Nareotic Drugs and Povchotrapie Substances
[‘I':"-i.:l'.‘ that siEnRatar sk ado the measufes o eneble the festfainl. suleaie and Canfiscaion of the
provesds o pasttdnents of deap dBoking and connected money fufidering The contivoation measares ol the
X 4ty e eaieided by the LN Convennon against Transnational Organised €rlne, tanciude the

Pt ot sotioas e, mertonds crime wan defined s including "tonduct constmiging an otfeie punishiali
By pERUnaET denrpeation a3 lnerty O al deast fout seaty of aavie setiou perd't™ he inlerntinnal

contiscalion neinates were forther extended by the N Convention against Corruption 1o inclide Tor axample
e bribery ol antional wtficials, the beibery ol toreign public olficials and officials of pub

g

i intermtiona
tinns, cotheslement, msappropristion or other diversion of properts by 4 pubhe official, trading in

abie ot Dancetons len engichment, bribery in the private sector and laundenng the proceeds of

o recoymon af e problems assoe ted with droap money lundering the US Government iniroduced d series
AR T VL il pet peerra et e forfeaoee of the proveeds of drog related eriminal 'm.li'.il'_\ hwing o
thetr qlccess the borfenture provistons were extended 10 nclude @ plethora of crimingl actvitbies inchuding

nterntional

B draf Gokimg racheraring and cormuapot s iyaosiratepy thist s been duplicated by the
cormunity. o et ilustented by the breawdth of the international confiscation measwres outlined above,
Adamanadiv. the Dnited Stites has suflered rom g mamber of high profile fnancial scandals, @ consequence of
which b heca

Tatt Hoeshs, |

o .

sipeilicant merease i the use ol s lorleiture provisions, Well-docunented examples include
arrs Nhinkew, Faron WeldCom, Adeiphin Commumcations. )
. O Rt | L
¥

} vew Intersationsl Hernard
: 1w levels of mortrape Traud,
which cost the VIS sconomy $40 billion per vear. Lherelore the torfeture of the proceeds of crone i tecaiie

an importat part of the TTS Comier Traud Sralegy. espoeciatty dormgtheorediteraeb——— e,

foadidmumatle there Wan beien o subistapral inereasean 1

il wcope g the Lagited Kingdom™s confisction provisions was Similar to thosein the Uniled Stales, i
ey anledpnbicd e deppe teat ek ing offonces The rianpeol” commimal offeénces was extended W ali "non-
dhrag” andierable affepees and specificsummary olfences by the Criminal Justice Act 1988, Further amendments
wereintroduaced iy e Dieap Pratheking Act 1994 and the Preceeds of Crime Act o 1995 and 2002 In 2005, the
rols o mangging e onited Koo s conliscation mechanisms wadtranstorns! 1o SOCA by the Serious
Organised und Crime and Police Act 2005 SOCA was mistakenly referred 1o as the "Britsh FBI". and s
performance wasmosurcd apainst twkhing the "400 major crime bosses in the LKL the so-calteduntouchables”.
SOUA wia paeted additional powers: under theSerious Crime Act 200700 bring “orgamsed criminals o
er The mensuresticluded . Serioes Crime . Prevention Orders  which  allow courts w0 impose
csiniehive aldtiens on those proved 1o be anvolved in senous erime. Furthesmaore, SOCA asallowed Lo
cratinse e nene by deatings and interactions of "serious acguisitivesriminal” over o period of up to 20 years
whitre the defendant Bas beey seatenced tolife imprisonment vis a financial reporting order When a court prants

Hmane ahiepartmy order, the cripnmal s required w0 report within a specitied pertodic timuedetails ot their

Hiat

fmancl wansacnons Sproat ook the view that financial reportingorders "would be obtamed in cases of

crimmals convacted of o gqualitying oftence wholaw enforcement believes post a long-term threat”, Oualifying
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dispossession. or removal of finances, or other resources bywhich a person can commit
turther erimies (contimuing criminal enterprise). Though the major aim of confiscation of civil
forteiture of criminal propertics 1s restitution or compensating victims. on the other hand it
shall deprive the criminals ot the resources thereby incapacitating them for further
connission of the erime.

he mvestigating agency, or the said economic offence wing of police shall can receive
coanplaints or information from any person whether victim or not, and can act upon it. The
Senous Frand Investigation Office of India does not have this power. Upon reliable evidence
o conduet mvestigation, the police or the investigating agency shall be mandated to conduct
mvestigation suh sidentioso that suspect shall not part away with proceeds of crime. Also,
Police miay approach Ligh court in such necessary cases, and shall also file for an ex parte
application to frecze bank accountsol such persons where it is reasonably suspected that the
person has already obtained the advance fees or money or other considerations and it is

aahle helivved that any faihire to do so will be detrimental to victim's interest. The
conrie At thee stage shall alse be empowered 1o ssue prohibition order as to transter ol all

L PrR
(RS ]

Wl ok
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2000 However such orders may be withdrawn upon suitable guarantee or surety. For such a
reliclin addition to puarantee, the accused shail satisfy the court must that the assets frozen
are carnes lhrmu,h lawtul and legitimate sources and tansactions. A classicsexample shall be
Vo the provision e VDK legistation Drog Trafficking Offences Act 1986, The confiscation
caitihin stradid Lor bafA ceates thus holddbve A set of statutory assumptions that assets in
pashessan gnid ‘i. e transferred 10 the defendant over the previous six years, were profits
from s criuminsl activity. hese were then included in the caleulation of the defendant’s
henetit. The burden o1 proot thus shifted to the defendant to show 1o the civil standard that
the assumptions were inacearate, or that “the amount which might be realised” was less than
the benetit”

Phe court centencing the guilty shall be empowered to make orders of confiscation and
forfirire OFassets .nui also make orders of restitution of the victims at the tine of convictior
and sentencing. The court shall then follow the procedures of civil court by nsell in order w
make eftectve remedy lor the victim.,

fone finnts shall also be fixed within which the complaint must be investigated and
: ; ) e 1'.1 . time ( dnee thire are reacanahle oronnds 1o hll[t’\t th Lr“nt
i d\i\ pee Iu “‘dtiti Im«. been wtnnm[cd on public extensively, on the basis of balance of

probabilities. and also 1f it 1s proved that the complanant had pard the adve 3 e
Have the nieht for restitution and restoration of the funds, whether the criminal case is pending

oftences  wrecontained e Scl? e the Proceeds of Crime Act 2007 and they include Tor example.
Pchingmoney lsendering directing terrorisme. peonle traflicking. armstratiicking, counterfeiting and

Hlectual properts vitences etg

Senn Meholas Ryder (20031 = To conlscate or not 1o confiseate” A comparative analvais of thecontiscation ol
i seds of crime lepislaton o the UnnedStates and the United Kingdom™, Journal of Business Law. pp
: See alses D Melen, "L ibem where it hurts most? The Progegds of Crime approach in the
Seetherhands” (20000 10 CUrnme, Tow &Socal Change $17. 517 Ths is o view sapported by AL Smelhie,
Proses atorid Challenges o Preezing and PorfeitinpProceeds of  Drapsnational Cronne and the use of

Driertiational Asset sharing o Promote Interpational Cavperation" {20000 8 Togenal of Money Laundering

Cantro] 1o, 104
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i the court o aot. Having sard so. such restorations at pre-conviction stage shall be made
from the proceeds of crime and no personal property of the accused shall be attached at this
stage lor the purposcs of the repayment. Such a procedure or measure shall only be adopted

mee the acousaed 16 held guilty

UREGULATORY AND PREVENTIVE OPTION: INDEPENDENT OGBSERVERS/
FACT FINDING BODY UNDER DISRICT CONSUMER PROTECTION COUNCILS

U1 Very recently. thaugh with a different aim to prevent corporate trauds, a similar attempt
has been made ny the Companices Act, 2013 by incorporating the provisions for Independent
Directors in Indian Public and Listed Companies. However the idea was first accepted in
998 Carporate Governance Code, when Indian policy makers were faced with the question
how 1o deal with the problem of trust deficit afthicting Indian Husiness corporations.
However, as Madhuryva Arindam (2013, p:232) points oul. it is submitted that the idea has
DEen transpialitiod almost wholesaie fromw e .Iini_' .-‘\]i!__'L--.“;.':.'-.-..Z; _i.:l'i \;1:'1.'_}'&‘.;'; without .'nl‘.‘.lgf‘.

Brdian isation

Fromchistoneal expenence, Madhuryya (2013) argues that 11 1s evident that the institution
i the independent director has not managed to check the excesses of controlling shareholder
cven if the promoter does not hold o sipnificant stake. She reasons the same by way of
dinstratton. in the Satvam case. the Raju family owned only aboui 3%, of the company's
shares bl wan St abile W keep @ seemingly independent (and well quadiiiedy board o the

ark abwoul oo ol the PICALCSL LT udsS M indial Col polale h]r.hu_\.,

voThis s because, as pointed out 1nintroductory chapter, that any Foreign € oncept o
epal measure can be adopted. but. only atter piving due weightage w Indian situations and
the warkimg calture and philosophies of Indian societics. When 1t comes to Business affais,
then again, itis more ditficult to bring in exclusively foreign-made regulatory regines. sinee
the consuter hehaviour, trading customs, labour force charactenstics, and Consumer per

wrvice provider trader rations aid differ invarably form forcign lanids.

T therctore, s submitied as a regulatory measure to constitute an independent fact
firding bods o independent observers under Consumer Protection Councils, anonvmously.
without [etting vnie observer known to the other or public.

R NGy DiseTvel vall llave sUo BIolke poss ety e pbserve ap

Lt RN L}

e IS —W?ﬁhﬁ%ﬂﬂ-ﬁﬂﬂét&v—l—q'eﬁ'!f!ﬂrigg Gy such husiness I'Il"lfi;_‘r!.}]kll'lj’_“a and submit repors

o Consumer Protection Councils on their findings about the firm s relationship with the
COTISHIL,

5

Loo Once any observer submits the an indicting report, the Protection conncil can deploy a

vore ntiabar ot independent observers {omy the fact finding body 1o test the depree of

certaimty ot find ings of the primary observer. A similar procedure can also be adopted on
recelving  complaints fron consumer e dentity whether the violation wath regard 1o
particutar consumer 15 & part of systenue violations done by the firm against the larger public.

= AMadbrvsva Aatindaime 1314 P Pndepende Director Has B Been Indiani cd Vinoush?” NUUS {aw

Bl a2 Shis s thin
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3.7 The mandate of the independent observers 1s to conduct their fact finding missions,
behaving as potential consumers or customers o the firm. They shall have no policing
powers nor are they permitted to conduct espionage tactics of violating into the privacy of the
nrms However any act conducted in good faith and in due furtherance of their obligations
ander Law, shall he indemnificd and no action shall be taken against them for such activities
within the scope their powers and functions. The independent observers are also not to be
called upon 1o any court of law. for the purposes of examination or evidences. |heir names
shall also not be disclosed at any point of time whether during the case proceedings or ¢ven
afler the termination of case proceedings.,

s 8 Upon detaled scrutiny and verification ol muliiple observer reports. the Consumer
Protection Council shall decide upon the lability of the firm or if necessary commit the case
1o session’s court or other such courts the government may by law specifv,

29 However these reports of fact linding observers, as practiced in International Courts
cannot be considered as able 10 or tasked 1o make authortative or binding  judicial
dectarations. s findings cannot therefore be compared to those made by courts or tribunals.
Also. Independent Observers do not, and cannot be expected to apply the same degree of
serutiny or standard of centainty and 10 follows that it the findings of formal criminal
processes subscyuently contradict themn, this does not of itsell invalidate the value or
ust Beation of multiple reports, Their reports are mainly dealing with meniioring and
cepartinge they are only independent sources of information and a precursor for formal
mcheial or reparatory aetion.

CONCLUSION

As tar as faws regarding frauds i trade practice are concerned, 1t is high time in India, that
the fewmakers must recognise that deception is not anymore considered as a necessary evil
ior elfective functioning of business operations. No law concerning commercial frauds can be
softer for that reason, the persons who committing such frauds basetheir decision to commit
fraud on the incentive-compatibility given the matenal outcomes whether 1t s protit or
punishiment. No country on the globe which preaches free enterprise and case of business,
this day, 18 advocating soft law methods on regulating business regimes. India, being the
largest market with maximum number of consumers cannat anymore afford to tolerate large
seale deception as 1t atfects the reputation of the markets. and cconomy. Fven the
Foresmatianal Owaneicatione had sarted 1o recognise For having increased deterrence levels
using, more of hard laws, India needs to adapt and evolve.

Also, we can’t anymore solely rely upon foreign modelled penal codes. criminal or civil
procedurcs which can address only to situations the foreign nations have confronted with.
India bemg a country, who has largely adopted the British system. inherently lacks an
mdicenous legal system which can cater o situations (geo-political/cconomic and social
sitnations) of Indian sub-conunent | he Indian lepal systwem, for more than ive decades hias
managed to (il this gap with its judiciary’s eificient interference. However, the judicial law
has pot serious handicap that it works more on substantive, subjective and individualistic
levels Meanwhile, the law enforcement agencies who are supposed to act at large scales fall
short of efticiency levels, The commission identifies that to reetify this malfunctioning the
executive organs of our nation have to be empowered with new mechanisis and legal

SLp s
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More impartantly, India is a voung country relatively in the case of vietim jurisprudence. The
cltective restoration and restitutien 15 always a problem in Indian legal system. Basically. its
archaic civi! execunion procedures are Lo be blamed. Therefore, the commission recommends
al feast i the case of commercral frauds. a better, speedy and prompt compensatory regime.

Phe commission hopes. by its recommendations at three levels as detailed in the above
chapters had contributed to these calls of' the justice.

A
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NOTES BY DR K.M.CHANDRASEKHARAN PILLAI

Having regard to the circumstances in which the transactions took place it has
10 be appreciated that zll parties — not only the fake company’s representatives — but
also those who directly or indirectly provided to the perpetrators situations to instate
confidence are in any way or other responsible for what has happened as a result of
the solar scam. It is astonishing that the Government agencies like ANERT could
not be of any help to the gullible public who became victims of the scam. The
various outlets established or opened by the perpetrators came to be ‘inaugurated or
opened by political big wigs who thereby showed acceptance of the activities of the
perpetrators.  Thus the action or inaction on the part of the Govermment and its

officiale eontributed to the scam.

When one examines the crime committed by the perpetrators one could find
the mgredient of traud/cheating, if, on the other side, one looks at scenerieo one may
get the impression that the perpetrators did have the belief that they could materialize
therr scheme if everything went smoothly. However, this view may not hold water

when one comes across the fact that the perpetrators impersonated themselves and

perpetrators could be described as fraudsters. The influential people like MLAs /
M.Ps./ and Ministers had been acting as abettors though not intentionally. Being at

the team of affairs in Government they owe a duty to act responsibly and if they fail

b
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m this duty and create situations to help the fraudsters they will have to beat not only

the moral responsibility but also the legal duty not to act irresponsibily.

In these circumstances, we may have (o think of a separate legislation
dealing with the scam n all its aspects mcluding investigation, trial evidence,
sentencing etc. Perhaps it may become necessary for us to spell out special rules of

evidence, new modes of punishment etc.

Mass Fraud (Prevention) Act, 2016

An Act to prevent Fraud on a mass level committed by some dishonest
people on public. Be it enacted in the th year of Republic by Legislative
Assembly of the Staie of Kerala.

i) 1t shail coine o force on the date of its publication in the Gazette.
2) a) in this Act fraud means dishonestly making false representation
Intending to make gain to oneself or cause loss to another.

A FAY g
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by a person knowing it to be false/untrue at the time of making it.

¢) A ‘renvesentation’ means renresentation as to fact or law expressly or

implicdly made.

d) Misrepresentation includes willful and dishonest non-disclosure of

required imformation which one is under a duty by virtue of his position.

bz



4)

0j

~d

§L6
¢) ‘Government’ means Government of the State of Kerala.

f) Mass Fraud means fraud committed at a mass level.

Abetiors of mass fraud mean those who knowingly or unknowingly about the
fraudsters by associating themselves in their activities giving an impression

of Governmental recognition instilling a false confidence in the public.

The perpetrators of mass fraud shall be punished with imprisonment for 7
years ot with fine of § lakhs of rupees or with both.

The sbettors who facilitate the commission of mass fraud by their association
with the fraudsters shall be punishéd with § years of imprisonment or with a

fine of Rs_3 lakhs or with both.

in adaiuon w e putusiusent wientoned i S 5 Ui flaudsiers propaitics shall

be seized and forfeited?

There shall be a special wring in the Directorate of Vigilance to investigate

znd conduct prosecution against the fraudsters.

Mass frauds shall be tried by a special judge of the rank of Sessions Judge.
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Sel Grade Distrct Judge (Retd.),
Solar Seam Loquiry Commnussion, .
8" Iloor, Housing Board Building,
Panamplly Nagar, rnakulam,
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Sub: Solar Scam inquiry Commission- Request for opinion / view on a legal
rssue vl Public Iimportance- reg.

Het: fetier IVo. SSC/2/2015 darted a1/ )",/..?.’?

Recerved the re sent othice letter, referved 10 above, on june 03, 2016. Besides scheduled
Meeungs, the University xanunations and spot evaluation by teachers were going on until

June 17, 201G

I have soughi the opinion of three colleagues and am enclosing the same.

LHC opLucn soupil ds ve punid (V) ods o the adequacy of the existing laws and

s i
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promuses and to take acuon agamnst these and suggesuons af any

! The vransacnions under scan are basically apreements between the persons
mvolved and vanous members of the public. The allegation 1s that the accused
. persons have cheated the members of the public at large as they willfully kepr

themselves away from discharging the hability arising out of the agreement,

w
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This 1 general terms amounts to cheating which 1s dealt with in Section 415
of the Indian Penal Code, 1860. The provision in the 1PC 1s self-contained and
comprehensive. Though the provision was enacted to contan mndividual
complamnts of cheating, it does not distinguish stray instances of cheating and
mass-scale ones. The same provision can be invoked 1o deal wath allepatuons of
cheatng the public also, subject however to the conditon that there has to be

ndividual complaints filed by the atfected individuals.

The persons allegedly cheated (as 15 known from the newspapers) are not poor
or alhrerate but business magnets. Hence, there 1 no point i rasing the
atfepanon that ansactions were centered into under coercion, nndue influence

et threat Nor can there be a point m alleging that they were wih the

acyuiescence of those in power.

But, ot late, one finds that there 18 an mcrease i the number of cases of
cheating on a large scale such as mn Chitty or Land Transactuons or those
relanng o Flar Constructnions, where many illirerate and poor people are
cheated losing money and/or property. In many cases, the cheated persons are

lety wirhout any remedy and the swindlers pranted umpunity. Lo such a contes,

it imay not be out of place 1o deal with such cases by enacung a separate Law,

bnnging such mass-scale tansactions under a legal scanner making such
persons specifically iable under civil and crimimal laws for breach of terms of
such transacnons. Such a venture may be welcome from the socal point of

VICW,
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Cheaning and deception of people at large are dealt with under different laws,

eriming) as well as avil,

Under Criminal Laws, for the perpetrators, the conventional provisions are
adequate provided the otfences alleged are appropriately mvesugated, credible
evidence collected to bring out the truth and the mal 15 conducted 1 a fair
covironment, not swayed by public opinion either way. For the genuine and so
called vicoms {even these who claim themselves to be ‘victums” after learning,
that the mtended not so genuine business opporrunities have been a murape’,
business interests/ losses are 1o be remedied under cvil law 1t and when proved.
However af the evidence is forthcoming of ingredients of criminal provisions
bang sanshed, the same may be imuated by the State under the exisonyg
provisions. I the ‘so called victims’ are co-conspirators to the scheme, they

ought tu be proceeded against too.

The alleped ssue here is how the Othces of elected representatves have been
used as seference points 1o gain greater acceptability in business arcles and
urise the same for enhancing business interests, with an mntennon o cheat and

decetve. The personal Saff are political appoinmments with absolutely no

buackground check and accountability and, knowing that thetr appomtments

pencrally last the tenure of the current Government, these ndividuals try to

make the most of the ‘golden opportunity’ and this is wath respect to whichever

Covernment Is \n power

Fhe faws aremn my opinion, more than adequate to deal with similar struations.
The Ottices of the elected representatives ought to maintain a higher degree of

mtegrny. Fhe Sratt appomted should adhere to highest standards of probin
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and, 1t they do not, should be visited wirth a great level of punishments tor the

: Y ST . B IS S )
proved wrongdoings. Vicariously, the elected representatives ought 1o be made
answerable equally, and more so, as they are the ones who create the
opportunity {or these unscrupulous individuals. However, there can be no

vicarious lability for a cime.

These are marters of policy to be decided by the Government in mamntaining
the credibihry of these hirh Ofhces of clected representanves. For the ordmary
maortals the corrent law is more than suthicient if implemented mn letter and

hpl!'li_

Stnee any incasure 1o prevent Chicating and deception of the public extensively
by giving false promises must also take mto accounr all legiumare bhusmes,
achwvity where private individuals must offer and accept promises 10 other
privare ndviduals without any law that hinders such acovity, all rhar can be
done s, to prevent persons with a proven track record of decepnion, frong
entering mto any commerctal activity for all imes or for specific penods. The
baow (1PC and CrPC) may be amended to this extent. It must also be bome in
mind that legiimate business falures should never be treated as ‘cheanng and

decepron of the pubhc’,

F'rom the pecultar circumsrances of the present case, 1t may also be a concern
that private individuals allegedly indulging in decepuve activity claimed access
to pohiticians m power 1o show their abibiry 1o facihtare deals. This 1s not
somerhing that lepaslanon can prevent. Only an alert intelhigence wing can
caution the pohitical executive from assocanng, with such individuals. "The

extsting, laws on corruption are adequare ro deal wirh the pohucal higures and

o
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the admnustrative personnel who are found o mndulge i corrupt practices. l'or
speedy disposal of cases 16 ensure a deterrent effect, speaal Courts and fasy

track procedures may be adopted.

\ credin ratng system may be mooted as mandatory for individuals undertaking,
business activity beyond a threshold himat so that the gullible members of the
public will be able to judge for themselves the abiliry of the promisor to execure
anv pven project. A threshold i s required 1o prevent all sundry legtmaie

commercial acnviny from being burdened with heence rag

Decennve and fraudulent pracuces resulung in loss ot credibiliry tor the
' > Vi
i

liestry Hacilt Taay 1” 11t rl[kkll it b I S B TR R Oulier lor Concenn aned
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Howcever, the most important fact with respect to any ‘Scant’” for that matter 1s
thar the allegations and accusations are mostly politically motivated. Any and
every ruling party faces such allegarions mostly prompted by the Opposinon
Lhis has been going on in the State ot Kerala and for thar marter all over India,

tor ages. [ven before 1t is proved as all Criminal Cases have to be proved

nevond all reasonable doubt, without creating even anota ot doubt i the mind

ot the judge, the Medra wall flash the matter as 1f 1t1s totally proved and create
L prejudhice in the mind of the public so that the voters will be influenced agans

the riling party

Hlence, o matters relating 1o Scams, the most important law that has to be

enacted s thatif false allegatons are proved w© be false or i the contrazy, it

there 1s no evidence 1o prove the allegauon, those who concoct false allegations

h



should be held hable for thew irresponsible behaviour, for misleading the public
and for detarming the mling parey. A deterrent pumshment under Crimunal
Laws should be provided 1o control this kind of tacuc of overthrowing a
Government This opimion 1s appheable o any Government, as this is an
apolitical opinion bemng expressed o be applied 10 any of the Parnes ar fault
This s a very serous matter to be taken 1nto account with respect 1o any scam

agmnst any GGovernment in power.

Defarmation 1s a crime but it is not being used i such cases. Those who make
Allegauions vy (o creep mro exceptions of defamanon, 1€, jusaficattion by wuth or fan

COrHne NI,
Apain, there is Vicanoas Liability in tortious and other Civil matiers but notin Comies,

So oas to eot o rake an opinionated and subjective approach, 1 have tned to be
chiective by adding the viewpoints of three colleagues. This is one area where the judiciary
has 1o exerase 2 lor of caution because of the innumerable casces of fabricated and misleading

MoMunon to target persons with a mouve of trmshing the image of persons in power.

Apologising for the delay, as we could not give a hasty response to a matter of great
siwnificance. Moreover, as mentoned earlier, examinatons and time- bound evaluations
WOTC gOIng o1

With Regards,

N

N N -
.
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Vice-Chancellor
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Views on Jtem Nos. 5 & 6 of the Terms of Reference

As the general public repose confidence more in registered companies than in
other forms of business organizations, persons who intend to cheat the public
by means of their business get their business concerns registered as
companies. In view of this, the Hon’ble Commission may recommend that the
offices of the Registrar of Companies shall have a scheme or a programme to
scrutinise and investigate the activities of the companies periodically to find
out whether there are tendencies to cheat the public in any manner and alsc
as to whether the company adheres to fair practices of trade, needless to say,
with @ view to prohibit illegal practices of the companies. This necessitates
amendment of the Companies Act. The Hon’ble Commission may consider the
possibility of making such a recommendation also.

The Consumer Protection Act, 1986 provides that a government can file
complaints before the Consumer Fora on behalf of the public and secure orders
of public nature to protect the interests of consumers. In the cases of cheating
and deception ccimimitted by business establishments, an appropriate provision
‘enabling the government to do the needful to protect the interests of the
nublic may be made in either criminal legislations or such a special provision
may be :2de in the Consumer Protection Act. This also may warrant
amendment to the legistations. The Hon'ble Commission may consider the
possibility of making such a recommendation.

The Keralza legislature has enacted Kerala Protection of Investment Deposit Act
2013and the same has obtained President’s approval but the law seems to
remaln en paper witheut being enferced. The Henr’ble Cemmission may
consider the possibility of making the suggestion that the aforementioned
statute is enforced with full vigour and is publicised for the benefit of the
common consumer.

In order to prevent corruption, the government proposes to initiate a stong
public movement against corruption based on a promise included in the LDF
Election Manife.sto. placed before the people prior to the last Assembly
elections. The Hon'ble Commission may consider the possibility of making a
suggestion to the government to initiate a similar strong public movement

against cheating and deception of the public by business concerns.

ot
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5. A new economic order is proposed by a group of socio-political intelligentia of
Pune and the same is named as ‘Arthakranthi’. Its website is
http://www.arthakranti.org/. It puts forth an economic order which is free of
fake currency, black money and any type of economic crimes, The people will
be able to lead a truly ethical life without being led astray by financial
allurements. The Hon’ble Commission may consider the possibility of making a
recommendation to the government to adopt arthakranthi.

6. In relation to reference no. 6, the governments should own the responsibility if
the public is subjected to cheating and deception through organized business
crimes and should compensate the members of the public who have suffered
financial loss. It is for the government to look for ways and means to recover
such amounts from those who are responsible for organized crimes. In other
words, compensation to victims shall be automatic and recovery and such
things shall be the duty of the government. The Hon’ble Commission may
consider the possibility of making such a recommendation to enact a law
providing for the above.

7. In the Solar Scam, cheating and deception of the public were zbetted by
political leaders in the sense that the public was made to believe that the
business of the perpetrators of the crime had governmental support and
patronage. Taking the same into account, in order to prevent such tendencies
in future on the part of the political leaders, the Hon’ble Coimmission may

consider the posslbil ity of umkmg a rcwmmendation te the effect that the

———— IR

Repreaentatmn of Peoples Act may be amended to add such abetment as

e e

offences that may disqualify MLAs, MPs etc.

Dated this the 18™ day of October, 2016

John Joseph
F Party
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BEFORE THE HON’BLE JUSTICE. G. SIVARAJAN (JUDICIAL
COMMISSION FOR SOLAR SCAM ENQUIRY), ERNAKULAM

K. Rajan : H’ Party

1.

STATEMENRT FILED BY THE H’ PARTY REGARDING VIEWS OF ITEM

Nos AND

It is submitied that this Hon’ble Commission has directed the H Party to give
suggestion regarding the item Nos (v) and (vi).

“Whether the existing laws and arrangements are adequate to prevent cheating
and deception of ﬂxe public extensively by giving false promise and to take action
against these. If not, what are the suggestions for taking stringent laws and for
taking other appropriate measures to eliminate such cheating and deception™.

The suggestions of the H Party regarding the same is that eventhough sufficient
laws are available in statutes including offence U/s 406, 420 of IPC and offence
Uls Bma;m‘ Transactions (Prohibitions) Act etc, there are no sufficient laws in
order'to take appropriate measures to eliminate such cheating and false promises.
Suineent laws are necessary in order to prevent such cheating in future.

“Suggestions to get back the auicunt lact to those who subiected to financial
scams as referred above”.

it is submitied that the view of the H Party regarding the same is that at present
there is no law enabling the government to repossess the amount lost to the
private parties in huge scams. A new law has to be implemented enabling the
governmeni o atiach and re possess the properties and entire amount of the
persons who had done cheating and afier asserting the claims made by the
peoples/affected persons, the same has to be refunded/retumed to the aggrieved
persons from the assets of the persons who had done cheating. That is the only
mode to prevent financial scams in future.

Dated this the 18™ day of October, 2016. /

S. Renjith
Advocate for the H*Pariv
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Note on clause V4V!Submitted by B. Vinod, Senior Government Pleader.
The opinion expressed hereunder are my personal opinion given to assist this
Hon'ble Commission and not given in consultation with the Government of

Kerala or any other public servant.

1. Survey of present laws
A. Section 420 & 408 IPC-
B. Competition Act _
C. Section 25 of the IPC defines “Fraudulently”. It itself shows that
legal Pandits are unable to define fraud.

6 Challenges
Fraud takes different colour and opportunity. The nature of fraud also

advances with the complicity of the trade of business activity
Rules/practices/Records & Trusts develops customarily in trades and
other business activities. At Police investigating the issue is seldom
acquitted with the process of the trade or business activities.
Therefore, confusion can be breathed into the facts sought to be
proved in criminal trial. Therefore, the Evidence Act need to have
presumptions that favour the normal conduct of such business
activity more over experts from those specified feels are to be made
iﬁvestigators of such crime. Eg:- 1) banking frauds, 2 bit -money
evolved in IT industry, 3) share market frauds, 4) real Estate frauds 5j
frauds by drugs pharmaceuticals company, food production
companies, company account products, taxation frauds.
Multilevel Marketing to be restricted
Advertisements to be restricted
Palitical lobby and accepting funds or benefits from private and other
Governmental agencies to be made unlawful.
Law enforcement for price Chits, gaming, to be enforced effectively.
1)} In investigation
A) Absence of complainants — in black mail w. r.t. sexual conduct
Corrupt conduct

B) Absence of Whistle blowing protection

C) Proceeds of fraud are often lavished or fraudulently concealed

D) Bail is the rule -

E) Limited to securing conviction- redressal of victim is often forgotten.

W P i
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2) Seizure of wrongfully gained”prﬁ%‘.eeds of fraud must necessarily be

attempted. Victims complaint if redressed through nvestigation victims
right to compound the offence is large scale fraud is to be restricted or
such compounding in admitted in similar cases against the Principal

accused.

IT1. Procedure of trial

In extortion cases to be compulsorily made in-camera . Investigation also
must be entrusted to un-uniformed police personal to maintain secrecy.
Victims identity must not be disclosed by media like in case of prosecutrix in

rape cases, Special Courts for trial can be thought off.

Iv. Classification of Fraud

a. 1%t degree
i Claiming of Subsidy
Suppression of real income
Real age
= o _Ca_sm benefits
1. nepotism

favouritism with respect to Government largesse

b. 2" degree
1. Promise to marry and evading marriage after consummating

relationship
2. Capitation fee
3. Misrepresentation of qualification — to attain or attempt to obtain jobs
4. Misbranding - by advertizing

Brand ambassadors

Fixing unrealistic maximum retail price

#

Forging of documents to gain benefits (465)

6. Artistic & other professional frauds ) ‘ :
- , om olla glariden

a. Selling misbranded art works (phlagerism) {]ﬁ_ 22)

b Av

A
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7. Holding out and passing off fﬁﬁ:c}l%ther willful viclation of patent and
trade marks
c. 3 degree
a. Company frauds
b. Accounts frauds
c. Forgers of valuable security
d. Public at large is cheated for small wrongful gain more than a
prescribed limit
Eg: call drops
e. Fraud mafia
f. black mail and extortion
g. Hospitals
h. Drug & insurance
V. POLITICAL RAMIFAICTION

a. Public servants conduct Rule to be extended to people having
influence in the corridors of power.

b. All office bearers of political parties must necessarily submit IT
returns . Inquisitorial system for tax evasion for political office
bearers.

¢. Ministers and public servants if appearing in advertisements of
Private companies to be deemed as directors with actual engagement
in the firm and can be proceeded under civil, Criminal and revenue
laws that is breached by the firm.

d. If without consent of a person is acquiiance with a fraudulent firm is
ulised by the fraudsters immediately, upon knowledge of such fact
people such persons must be able to provide complaints that would
be available in public domine and incorporated by the respective
Registrars

V1. POLICE REFORMS .

1) Police service Rules must be made to bring police under rule of law
rather than the rule of Political Executives

2} Filing of complaint to be made in public domain with time at the option
of the complainant. Only one set of numbers for FIS must be available for
the entire state. Concerned police officers to evaluate the complaints and
register FIR in appropriate cases.

3) Self speaking videos to be entertained as complaints.

.’/' \\
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4} Police to be divided into different Departments rather than multiple

units under one Police Chief

5) Inter transferability of police to be avoided.

6] Inefficient police personal must be offered suitable Government jobs

VII.

Fraud prevention

a. Whistle blowing and protection to be extended to private frauds.

b. Proper implementation of Competition Act.

c. Price regulatory authority to be in state which has the power to call for

the ingredients and design of production of the product manufactured or

goods imported to India.

VIII.

=]

©

Fraud detection

Prevention of escalation of consequences.

. Fraud redressal
. Fraud punishment
. Future injunction from conducting the same business activity.

. Il gotten wealth of fraudsters whether transferred or not must be

confiscated by administrative action to be distributed by the
diggolution Tribunals.

Convicted cheaws U<t be named and shamcd. Ciune records
bureau to go digital with photographs and personal and
hiometric data that can be accessed bv Registrar of Company,
Societies and Firms to deny registration

Convicts of in large scale fraud must be deemed to be un-
discharged insolvents.

Negotiable instruments to bear only biometric signature
Negotiable instruments dishonor data is to be made available .
Transactions of companies. Partnerships, LLP and Societies or
any other body of associations above thousand rupees to be
routed through bank.

Customer data base to be revealed in an investigation.

Large scale fraud on public - to be made non compoundable,
special tribunal

Prevention/restriction of multiple bank accounts and

s chlinam mF s bt e e st LI
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13. Viclating regulations to further business after assessing the
quantum of fine and financial prospects to be deemed as fraud.

14, Delaying tactics of repayment trough prolonging litigations

. Corruption Laws

Corruption can be mathematically equated as

C= (D-A)-a

C means Corruption
> means Discretion
A means Account ability
‘a’ means audit
In order to reduce corruption discretion must be restricted and
accountability increased. Restriction of discretion can be
furthered by giving the power to an association of persons
rather thauo individuals. Accountability to different
organizations can be made applicable rather than a single
organization. Audits including social audits would deter
discrerion being used unlawfully and for illegal gains.

a. Public servants /politicians/to extend to people who are in the
tormnidors of power.

b. Annual declaration of wealth and excessive annual declaration of
wealth to be verified by superior officers.

X1, Fraud is intentional

intention o deceive is acquired in the mind of a person.

When two or more persons join together to commit a fraud
necessarily their minds have met to commit the act illegally , police
will have to charge Section 120B IPC. Aid of Section 10 of the
Evidence Act is to be taken for the purpose of charging the accused
or else in large scale fraud valuable judicial time will be lost in trying
different cases in different courts more over accused also will not be
able to appear in all courts for proceedings to commence and thereby
justice woulid be delayed. Human rights of the accused is also violated
as they have to run from courts to courts on all working days
preventing them from earning any other livelihood.

Tax evasion by body corporate is to be treated as fraud and all

Wrectors to be sentenced. Deeming provision to be incorporated.
S IR



Once money or valuable security is shown te have passed from the

victim dishonest intention may be presurned unless rebutted.

HiI. Legalizing certain consequences rather than declaring it to be

ab initio void .

1) Deeds registered in counterfeit stamp papers when executants are

imnocent of the fraud.
Dated this the 5™ day of October 2016

e '}\M %

B.Vinod

Senior Government Pleader
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BEFORE THE HON'BLE SOLAR SCAM INQUIRY COMMISSION

WRITTEN SUBMISSION ON TERMS OF REFERENCE NOS.V & VI
SUBMITTED ON 18.10.2016 BY THE ADVOCATE FOR THE COMMISSION

C.HARIKUMAR
ADVOCATE FOR THE COMMISESION
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BEFORE THE HON'BLE SOLAR SCAM INQUIRY COMMISSION

Written Submission on Terms of Reference Nos.v & vi submitted on
18.10.2016 by the Advocate for the Commission

Fraud- Preventive + Punitive Measures

Lack ol ransparency, accountability and opportunity for personal gain
Bas fostered an environment in which fraud and corruption thrives. The
mstitutions | such as a functioning civil service) are in their infancy in the
country. This has created a informal cconomy adong with unofficial process

for ‘getting things done’ which can increase the risk of fraud and corruption.

Balanced against there increased risks, the potential rewards are high
as our market has signihcant and growing potential customers and natural
resources. In addition governments have now taken steps to make them
more atiractive to mvestors and trading partners. India now stands as 10™
fargest economy and as such in a very attractive target for fraudsters also. In
recent years increasing focus on success of the Indian economy has been
matched by a growing awareness of fraud, bribery and corruption cases in
the country and the State of Kerala. Widespread coverage of frauds by the
mecha by total 4 U Proprietor Sabarinath and the likes of Kavitha Pillal and

the Solar scam have highhghted the risk of fraud and corruption in Kerala.

Legislative Response

Public frustration of corruption including Satyam, 2 G licence scandal,
Coal Allocation Scam sparked protests. Supported by legislation such as
Right to Information Act (RTI) and Pubhic Internal Litigation Anti — Corruption

campaigners have been given the tools to draw focus on financial abuse.



A number of measures ;;mricc! al advancing corporate governance
issues have been brought out by the Government. The Companics Act 2013
defines fraud in relation to affairs of the company or any body corporate to
mclude any act, omission, concealment ol any fact or abuse of position
committed by any person or any other person with the connivance in any
manncr with intent to deceive to gain undue advantage from or to injure the
interests of the company or 1ts sharcholders or any other persons whether or
not there is wrongful gain or wrongful loss. It also provides a minimum
mandatory punishment ol 3 years imprisonment when the fraud involves

public interest.

See 212 provides for investigation Lo the aflairs of the company by the
serious fraud mvestigation including in public interest. After investigation
submit a report to the Special court to initiate prosccution against any
person directly or indirectly connected with the affairs of the company. The
report so liled shall be treated as a report filed by the Police officer under the

oA =B

Sec. 245 provides for class action by members, depositors for any class
of them 1o file an application before the Tribunal on behall of the members of
deposilors secking orders imcluding damages of compensation against the
firmm as well as partners including the action by any deposilors as may be

prescribed.
Social Landscape

In India corruption s considered to be upstream of Secretary
level and is to be prevented more stringently. In a fraud case a number of
public scctor banks were accused ol receiving illicit payments from Real
Estate Developers to sanction large scale loans overriding mandatory

conditions for approvals. A common theme in the fraud cases is that of
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fraudster s taking advantapge of weakness in nlormation systems- where

mmformation is not monttored or shared and data 1s not consohidated.

The fraudsters unlike earlier times are young people. In the state having a
relatively yvoung population this s reflected in the age profile of fraudsters.
Thus there 1s growing risk that due to the technological and social changes
the younger employees will have access to sensitive information and their
abihity to mmpact the organization also thereby increases. Some recent
examples for novel fraud schemes illustrate the way in which changes in the

society are being realized had youngsters in the lorefront.

¢ [lraudsters posming as representatives of well known  multinational
companies making potential reenuts mmvest m the company. This type of
fraud is particularly common in sectors where the competition for jobs i1s
intense

¢ raudsters luring imvestors by assuring hundred percent returns for the
amount invested as in the case of fraud committed by Total 4 U

proprictor Sabarinath.

e Praudsters advertising their influence and thereby promising undue

advantage rom the administration.

The growth opportunities for mvestiment are often constrained by
regulation and bureaucracy. The world bank ranked India 132nd out of 183
economies for domg ecase of business, 181 on dealing with construction
permits and 182 nd for enforcing contracts. The combination of a market
with significant investment potential and high level of burcaucracy has
resulted in some persons and organizations secking to bypass accelerate or
influence decisions including engaging directly or indirectly in acts of bribery

and corruption.
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The way forward Ratification by the Indian Government of the United
Nation Convention Against Corruption 2004 ( UNCAC) in the year 2012
which aims to create stricter regulation to control bribery and corruption is a

step in checking fraud also.

in the case of scveral projects licenses and subsidies are an integral
part but the Government is not the sole stake holder. In other words the
private participation in such an environment becomes indispensable and this
leads a lot of room for “trading in inlluence’ pointing to the need for systemic
reform being promoted by the UN across the world: the enactment of or
adoption of measures to establish criminal offenses to prevent and fight

corruption and fraud

The preventive measures of UNCAC includes

® Articie 8 Codes of Conduct for Public Officials

1. To hight corruption, each Government 1s to promote inter alia integrity,
honesty and responsibility among its public officials m accordance with
fundamental principles of its legal system. In particular to apply within its
own insttutional system codes of standards of conduct of correct,

honourable and proper performance of public functions.

3 To establish measures to facilitate the reporting by public officials of acts
of corruption to appropriate authorities when such acts come to their
notice in the performance of their functons.

¢ Article 12 dealing with Private Sector

. To take measures to prevent corruption involving private sector by

enhancing accounting and auditing standards and providing dissuasive
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civil, erimial and administrative penalties for failure to comply with such

measures including
2. Measures including

a to achicve corporation between law enforcement and private entitics.

d. preventing misuse ol procedures regulating private entities imclhading
procedures regarding  subsidies and licences granted by public authorities

for commercial activities’,

Here ANERT can be similarly provided with procedures to inform and
corporate with the local police as soon as any suspicious activities comes 10
its notice. Similarly stricter enforcement procedures in disbursing subsidies

can also be necessitated.
Chapter 3 rctates to eriminahization and law enflorcement
Article 18 Trading in Influence.

Whoever knowingly solicits by being a public servant or any person dircctly
or wndirectly of an undue advantage for himself or for another person in order
that the public servant or the person alone his or her real or supposed
influence with aview to obtaining from an administration or public servant an

undue advantage.

IFor the purpose of this section a public or government servant shall have the

same meaning as defined under the Prevention of Corruption Act.

12 e et
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b
Provided that knowledge may be inferred from objective factual
circumstances.
Provided also that it shall not be neccessary for the offence to result in

damage or harm to state property.

Steps shall be taken in order to cnsure that discretionary powers of
investigating agency relating to the prosecution of any of the offences under
the Mass Fraud Act are exercised to maximize the effectiveness of the law
enforcement measures in respect of offences of mass fraud with due regard
to deter the commission of such offences. For this purpose case has to be
taken in appropriate places the conspirators should be brought within the

purview of investigation by the aid of Sec. 120 B of the Indian Penal Code.
t

Dated this the 18% day of October 2016 \jﬁ_,/,/:ff\-

o
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Recommendations

The Commission has already found that the
Chief Minister Sri. Oommen Chandy and through him
his personal staff Tenny Joppan, Jikkumon Jacob,
gunman Salimraj and his aid at Delhi, all had
assisted Team Solar accused Saritha S.Nair and her
Company in enabling them to cheat their customers.
The Commission has also found that the then Home
and Vigilance Minister Sri.Thiruvanchoor
Radhakrishnan made all efforts from his part to
ensure that the Chief Minister Sri.Oommen Chandy
is extricated from criminal 1liability through
police officers under him. Other allegations made
against Sri. Thiruvanchoor Radhakrishnan is not

supported by any evidence.

The next part is the role of Power Minister
Sri.Aryadan Mohammed. It is found, as in the case
of C.M Sri.Oommen Chandy, he had assisted Team

Solar Company in whatever manner possible.

Coming to the SIT, the Commission found that

the SIT has strained much by dubious methods to

G
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extricate the Chief Minister from criminal
liability. The SIT also did not probe into the
involvement of other Ministers, Government
officers, Central Minister, MLA’s and Police
Officers in the investigation of the solar cases
with reference to the CDRs and other evidence on

record.

The Commission has also found that all the
Ministers who inaugurated the functions of Team
Solar company, the MLA’s who recommended Saritha
Nair’s Team Solar Company for installing solar
street lights in their constituencies and also in
settling their criminal cases and Sri. Thampannoor
Ravi, Ex.MLA, Sri.Benny Behnan MLA etc. had worked

for saving the C.M Sri.Oommen Chandy.

The persons mentioned in Saritha S.Nair’'s
letter dated 19-07-2013 based on evidence found
that they had contacts with Saritha and her

advocate over phone.

The Commission recommends that the State

Government shall seriously consider the

'y
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applicability of the provisions of the Prevention
of Corruption Act against all those persons
against whom Corruption and illegal gratification
are alleged based on evidence produced before the

Commission.

The Commission has found that further enquiry
by a competent authority is necessary to uphold
the discipline of the Police force. The
Commission has suggested for action against
indiscipline on the part Sri.G.R.Ajith, the
Secretary of the Kerala Police Association. In
his case also the Commission recommends that the
question of application of the P.C Act shall be

considered.

The Commission incidentally notes that the
Jail authorities and the concerned Police
Departments are not taking proper steps for
transportation of <convicted and under trial
prisoners before courts. In the case of solar
scam accused Biju Radhakrishnan who has been

convicted and sentenced to life imprisonment, in

ﬂp/{b
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spite of intelligence reports that he will Jump
the jail, was taken to various courts both inside
and outside the State only by two civil police
officers both by train and by bus or by both.
Strict directions in the matter are necessary in
the case of such Prisoners. The jail authorities
and concerned police officers who depute police

escort are necessary.

Coming to the CCTV installed in the
Secretariat for security purposes, necessary steps
have to be taken for the preservation of the CCTV
visuals at least for a period of ocne year or to
preserve it by replacing the 500 GB Hard Disc
installed once in 15 days when it become full or
by taking the visuals therein in tape and keeping

it properly.

The ANERT which is functioning under the Power
Department of the Government and appointed as the
Nodal Agency of the MNRE for the promotion of Non-
Conventional Energy must be properly streamlined

so that strong measures by availing the wvarious

b
/
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benefits declared by the Central Government for
the production, distribution and development of

solar energy can be promoted.

S
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About the Commission

Though the Solar Inguiry Commission Justice
G.Sivarajan, as per the Government orders, is
entitled to salary and other benefits including
conveyance of a sitting Judge of the High Court, I
did not receive any remuneration or conveyance from
the Commission, since I have also been holding the
office of Chairman of the Kerala State Commission

for Backward Classes during the relevant period.

Staff of the Commission

The Secretary of the Commission
Sri.P.S.Divakaran, a Senior District Judge (Retd.)
who had experience as a judicial officer of
eminence, administrative experience as the
Registrar of the Kerala High Court for years and
working experience as the Secretary of Idamalayar
Inquiry Commission of the High Court Judge Justice
K.Sukumaran, was appointed as the Secretary of this
Commission. Under his able guidance the commission

could adopt proper procedure in the matter of
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conducting the sittings, taking evidence of the
parties etc. He was totally entrusted with the
correspondence and contacts with Government, the
police and all the functionaries and he has been
discharging it efficiently. The Commission
complements and recognise his services as its

Secretary.

Sri.V.L.Fulgence, who retired from the Advocate
General’s office as Joint Secretary has Dbeen
serving the Commission as the head of the
Ministerial staff and also as Court Officer
attached to the Commission. Despite his physical
ailments he has attended to the task of taking down
the depositions of all the witnesses, even during
the late hours of days without any demur. His
unflinching loyalty to service and dedication to

duty is qguite un-paralleled.

Sri.N.K.Ratheesan, an officer retired as
Sheristadar from Chief Judicial Magistrate’s Court

has been dealing the accounts of this office. He

hag
s
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has always been attending to even the minutest
matters of the accounting with a view to safeguard
the dealings and to ensure the disbursement so as
the disbursement of the salary of the staff

properly. His dedication to duty is admirable.

Smt.G.Valsala, who retired as Under Secretary
from the Advocate General’s Office has been working
as Stenographer, proved her efficiency in the work
entrusted with her. Her expertise in typing and
using computer coupled with her proficiency in
English language has been of great help to this

Commission. She is also quite devoted to her duty.

Sri.K.Mohan retired as Section Officer from the
Advocate General’s office 3joined the Commission
staff as a Clerk. He was entrusted with the
custody of all the records and he has kept all the
files and registers properly and methodically

arranged. He is a silent worker.

Sri.V.G.Venugopal, who retired as Office

Superintendent (Higher Grade) from the High Court

/4
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of Kerala joined the Commission as Confidential
Assistant only at a late stage, but by his hard-
work and sincerity to service he has proved himself

inevitable in the functioning of the office.

Sri.Chandra Bose and Sri.Mijohn who are drivers
in the car used by the Chairman of the Commission
as well as the Secretary thereof had proved
themselves as very safe and reliable. They have
proved their efficiency ensuring the travels
undertaken by the Commission without 1leaving any
room for complaints whatsoever. They are honest,

straight forward and totally dependable.

Sri.T.V.Vijayan and Sri.M.A.Ashraf who reti_red
from the High Court of Kerala have been serving as
Peons in the Commission. It is found that they can
be entrusted with any duty even during late hours
of a day and they will carry out the task assigned

to them with a smile on their face.

2
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Smt.Ajitha Prasad, Part-time Sweeper of the
Commission has always been careful to keep the

premises neat and tidy.

The Security staff of the Commission have
always been alert and watchful, S.I. Sri.Musthaffa,
ASI Sri.K.V.Saijan, Senior CPO Sri.Sanal Kumar,
Sri.Ciby, Sri.Sandeep Kumar, Sri.Faisal, Sri.Sabu,
Sri.Dinosh, Sri.Vimal, Sri.Vineesh, CPOs are

officers of proved efficiency and integrity.




