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C. P. SUDHAKARA PRASAD Office of the Advocate General, Kerala
ADVOCATE GENERAL Ernakulam, Kochi-682 031

Office : 0484 - 2395050, 2395052
Uirect : 0484 - 2394505, 2564300
{Chamber, New High Court Bidg.)

}5% Resi. - 0484 -2807441
B Mob. 9446077442
Gl poe 0484 - 2396399

E-mail : advocalegeneralkeralag@gmail.com

No. SS- 13/2019/AG 117 June, 2019’

The Principal Secretary

Revenue (P) Department

Government Secretariat

Thiruvananthapuram

Sir,

Sub:  Reclamation of Paddy Land in Kunnathunad Village by M/s:Speaks

Properties Pvt. Ltd. ~Clarification sought- legal opinion forwarding of
- Reg. '

Ref:  Government Letter No. RE. >1/765/2018-REV dated 15.05.2019

The Managing Director of Synthite Propertics and Investments Lid
(now Speaks Properties Ltd) submitted an application in terms of the
provisions of the Kerala Land Utilisalion (hereinafter referred to as;“KLU”
for short) Order before the District Collector, Ernakulam [hereinafter
referred to as “ the Collector” for short) for conversion of 18 acres of
“Nilam” comprised in Survey Nos. 96/1,96/2, 100/1, 95/9, 95/8, 95/ 10,

95/6, 95/5, 95/3, 90/2, 100/2, 94/1, 100/4, 95/1, 98/1-2, 98/3-2,

¢
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99/5-2, 97/4-2, 97/4-3, 97/4-4, 97/1-2, 95/7 and 91/4 in
Kunnathunadu Village, Kunnathiinady Taluk{hereinafter ’refenj‘ed to as “
the property” for short). The Revenue Divisional Officer, 'Muvéttupuzha
(hereinafter referred to as “ the RDO” for short), to whom the apphcamon
was forwarded by the Collector, reportedly epined that the e,a1d property
had been lying uncultivated for fiftecen years and was a water Ioggedl plot.
The Principal Agricultural Officer, Ernakulam, reportedly opmed that the
property had been lying uncultivated for past fifteen years and was not
suitable for any cultivation due to the flow of waste water from Companies
like FACT Kochi Refinery etc.

The Collector rejected the application for conversion as the extent of
the property sought to be:converted was very large. Aggrieved, aq appeal
was filed before the Commissioner of Land Revenue.

Relying on the reports of the ‘illage Officer and Agricultural Ofﬁcer
to the effect that the property was not fit for paddy cultivation and takmg
into account that there Were coconut trees, which were more thaﬁ twenty
five years old in the said property, the Land Revenue Commlssmner held
that it was not conclusively proved that the land was under paddy
cultivation for a period of three years continuously since the enactment of

the KLU Order and permitted conversion as per Proceedings No. LR (A) 1-

9474705 dated 23.02.2006,
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The arguments of the appellant therein have been taken néote a::)f by
the Land Revenue Commissioner. It, interalia, refers to repoért dated
09.12.2004 of the Agricultural Department to the effect that theéproperty
was not suitable for paddy cultivation and the report dated 18.11%.20@4 of
the Principal Agricultural Officer reiterating the same. It furtherérefe;“s to
latter dated 02.12.2004 of the Padashekhara Samithi to the cféfect ithat
they had no objection in the property being converted and p_addy? had! not
been cultivated there for tWenty years,

{The files sent to me did not contain copies of the reports .of ‘the RDO
or thea Principal Agricultural Officer or the Agricultural Departmerjlt oq the
letter of the Padashekhara Samith: or the Order of the District Coll#ctor
rejecting the application, which Order was impugned before the Land
Revenue Commissioner. I gathered the facts regarding the repods o_ﬁ the
RDO, Agricultural Department and the Agricultural Officer as weﬁl asf the
Letter of the Padashekhara Samithi and the Order of the District {C‘ollector |
from the references made in the Proceedings No. LR (A) 1-9474/ 05 dated
23.02.2006 of the Land Revenue Commissioner.) |

Later, as per Reports No. A4-1259/15 dated 09.03.2015 énd A4-
9068/17 dated 28.12.2017, the RDO reported to the Collector that .t_he
said property was unauthorisedly filled up and converted and thaét act;ion
in terms of Sections 13 6f. the K¢ 'a Conservation of Paddy larélds %nd

Wetlands Act, 2008 (hereinafter referred to as “the 2008 Act” fof short)
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might be initiated to get the property restored. It was also reportéf:d by the
RDO that though the land w:< permitted to be converted as per
Proceedings No. LR (A} 1-9474/05 dated 23.02.2006 of the LandéRevL:nue
Commissioner, the same continued to be as “Nilam” till the coming; into

force of the 2008 Act and that the same was included as “Nilam’ in the
o
data bank. i

The éollector noted that there was a report from the Village Officer
as per Letter No. 17/14 dated 09.01.2014 to the effect that the property
was bging filled up and that locals were protesting against the sa:rne. !The
Collector also noted that stop memos were ordered to be issued in this
regard and the Village Officer had issued such stop memos.% As jper
Proceedings No. 11-2995/ 14 dated 26.09.2018, the Collector held ;that the
property was filled up in violation of Section 3 (1) of the 2008 Act and
ordered, in exercise of powers under Section 13 of the said Act, té restore
the property within fifteen days from then on.

Proceedings No. 11-2995/ 14 dated 26.09.2018 of the Colleétor ﬁras
impugned in Revision before the Government. The revision was disposed
of as per GO (Rt) No. 337/2019/Rev dated 31.01.2019, whereby tl';xe same
was allowed and the impugned Order of the Collector was set asiﬁe. The
landholder was permitted to take steps to get the property remowéad ffom

the data bank in accordance with the prevailing law. GO [Rt) No.

| / '
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!
337/2019/Rev dated 31.01.2019 was later kept in abeyance as pe!r GO
(Rt) No. 1090/2019/Rev dated 08.05.20109,

GO (Rt} No. 337/2019/Rev dated 31.01.2019 was passed; holﬁing,
interalia, that the impugned order did not reveal that the gCoII;actor
considered the reports of the RDG  nd Agricultural Officer as well as the
letter of the Padashekhara Samithi referred in the Proceedings dated
23.02.2006. of the Land Revenue Commissioner; that the contentgions

advanced during hearing were not dealt with by the Collector; ‘that the

Collector had not considered the Certificate of the Principal Agr:icult;ural

Officer that the land was converted in 2006; and that the verification of
the files at the Collectorate revealed that no detailed inspection v&iras q:one
as to whether the property was reclaimed before 2008, |

Now, as per the letter referred to above, legal opinion hab been
requested as to whether GO (Rt) No. 337/2019/Rev dated 31.01. 2019 is
sustainable in law. I am also requ-sted to advice whether there are any
judicial verdicts in this regard and as to what follow up actiqns are
necessitated. |

The Collector’s order dated 26.09.2018 is in terms of Sectidn 13 of
2008 Act. The said Section 13 empowers the Colicctlor to order restorat:ior1
of a paddy land reclaimed violating the provisions of the Act. :As per
Section 2(xii) of the 2008 Act, “Paddy tand” means types of Iand; where

paddy is cultivated at least once in a year or is suitable for? paddy

T
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cultivation, but uncultivated and left fallow. That means, 4 laiu:l, to be
paddy land as defined under the 2008 Act, has to be either (1) a land
cultivated with paddy at least once in an year or (2) a land suitable for
paddy cultivation, but left uncultivated. In essence, it has tog be %land
which is being cultivated with paddy or is suitable for paddy cultiéatioin.

As per Section 2(xw?) of the 2008 Act, reclamation meéﬁs ajct(s),
whereby a paddy land/wet land, as definell undcr the Act, is c:onvérted
irreversibly. That means, irreversible conversion of only that land which is
either_being cultivated with paddy or which, though not cultiva;ted With
paddy, is suitable for paddy culﬂvation will amount to réclam;ation in
terms of the 2008 Act.

The District Collector had passed order dated 26.09.2018 holding
that the land in question was not reclaimed pursuant to ordtf,r dated
23.02.2006 of the Land Revenue Commissioner and that the propérty
continued to be paddy land as defined under the 2008 Act even azlfter'jthe
advent of 2008 Act. He had relied on communications from Revenue
Officials during the period 2014-2015 to conclude that the 1and in
question was reclaimed only afte. the advent of the 2008 Ac.t. The
Collector had not relied on any reports of the Kerala State Remote Sensfin_g
Centre or any other Satellite images or any other records. The C:oilector

had also noted that the property has been inchuded in the data bank.
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The following details/ documents, interalia, are discernibleé from the
files at the Collectorate. |
* Letter dated 09.01.2014 from the Village Officer to the Colle%:tor.j It is
stated in the letter that the land has been filled up earlier, théoug}in not
filled up to full height. The said lctter also refers to an earlzier };?tter
dated 30.10.2013 (also available in the file) reporting filling up, wéhich
filling up was later én reportedly not done. The said ]ettef further
refers to filling up on 08.01.2014and interim order dated O6é,01.2|014
of police protection issued by the Honourable High COlé.U‘t ialso
available in the file) in WP(C) No. 29490 of 2013. It is reporteé thﬁt on
09.01.2014, further filling up occurred and that stop memo,; subject
to clarification from the Honourable High Court, was issued.
¢ The aforementioned stop memo dated 09.1.2014 issued by the VO is
also available :in the file. In the stop memog, it 1s stated that the land
was filled up ét an earlier point of time with sand at variméls areas
therein, though without required height. |
* Letter dated 16.01.2014 of the authorised signatory of the lanéd owner
stating that the land was filled up in 200¢ and that due to efﬂux of
time, the soil got settled. |
* Copy of WP(C) No. 29490 of 2013 is also available in the file. ;’I‘he
causc of action traced in the writ petition is that the private

respondents therein were obstructing construction activities in the
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land. It was averred that the land was filled up in accordancé w1tlh the
2006 Order of the LRC and that the entire land had been converted
and was not in a cultivable stage.

Exhibit P2 in the said writ petition is a letter dated 25/07/2012 from
Principal Agriéultural Officer to M/s Synthite Properties regarding the
then position of the land in question. As revealed from the sald lettcr
according to the PrmCIpaJ Agricultural Officer, the land was converted
in 2006 and it was no more paddy land/ wet land; that the sprfaCE of
the converted land was solid; and that the land appe;emred as
converted land since 2006.

Letter dated 22.01.2014 from the Collector to the Village Officer
ordering to withdraw the stop memo issucd by him on condit;ion that
water bodies and paddy land w. « not affected. | {

As discernible from the Judgment in WP(c) No. 29490 of 2013 Wthh
is available in the ﬁle the Petitioner therein, the owner of the
property, was relegated by the Honourable High Court to civil %court in
the event of obstruction to its/their possession; however Police was
directed to interfere if there was commission of any offence.
Injunction Order of the Munsiff, Perumbavoor in IA No: 270 of 2000

in OS No. 42 of 2005.
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* Letter dated 19/02/2015 from Additional Tahsildar to the Collector
referring to report dated 18.02.2015 of Village Officer regarding filling
up of the property. |

* Complaint from public.

e Letter dated 23.02.2015 of the Collector to RDO and Agricultural
Officer. directing to issue stop micmo if the property came within the
scape of the 2008 Act.

¢+ Letter dated 18.02.2015 from the Village Officer to Collector. -‘

* Letter dated 09.03.2015 from the RDO to the Collector. As per‘the
letter, the land was filled up from 2014,

* Letter dated 09/04/2015 from the Collector to RDO. Collector
directed them to issue stop memos to get the filling works stopped. It
was also stated in the said lettcr that steps in terms of Section 13 of
the 2008 Act were being taken.

* Reminder letter dated 12.06.2016 from the RDO to the Collector.

The Order dated 26.09.2018 . the Collector, as stated above, was
impugned in revision by the owner of the property before .the
Government in terms of Section 28 of the 2008 Act. In revision, the
aforementioned order of the District Collector was set aside ‘by the
Government as per its above referred Order dated 31.01.2019,

The conclusions of the Qovernmcnt in the Order dated 31.01.2019,

whereby the order of the District Collector was set aside, were to the
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effect that the Collector did not consider the reports of the RDO and
Agricultural Officer as well as the letter of Padasckhara Samithi referred
to in the proceedings dated 23.02.2006 of the Land Revenue
Commissioner. It was further found that the District Collector had not
considered the certificate of the Principal Agriculture Officer that the
land was.converted in 2006. It was also found that the ﬁle;s at the
Collectorate did not reveal any dctailed verification as to Wheétheré the
property was reclaimed before 20( ™. | |

The Order dated 23.02.2006 of the Land Revenue Commissio:ner was
reportedly passed relying on the reports of the Village Officer and
Agriculture Officer to the effect that the property was not fit fdr paddy
cultivation. The Land Revenue Commissioner has also held thag.t it was
not conclusively proved that the property was under paddy cuitivaﬁon
for three years continuously since the promulgation of the KLU Order. It
was in the said circumstances that land conversion order was passed by
the Land Revenue Commissioner on 22.03.2006.

In letter dated 09.01.2014 from the Village Officer to the Collector, it
was stated that the property was filled up carlier, though not filled up to
the full height. In the stop memo dated 09.01.2014 issued by the Villietge
Officer, it is stated that the properly was filled up at an earlier point of

time at various areas therein, though without required height., The

4



certificate of the Principal Agric. “ure Officer was to the effect that the

property was converted as early as in 2006,

The order dated 31.01.2019 was passed by the Government, in

cxercise of the powers conferred under Scction 28 of the 2008 Act,

primarily on the following circumstances, grounds:

It was found by the Land Revenue Commissioner in the Order dated
23.02.2006 that the property was not fit for paddy cultivation. It was
discernible from the said Order itself that cven as on 2005=2006,
there were coconut tress aged more than 25 vears in the property.
The said order was passed relying on the report of the Principal
Agricultural Officer in the year 2004 to the effect that the property
was not suitable for paddy cultivation, It further referred to the letter
of the Padashekhara Samithi to the effect that they had no objection
in the property being converted. The Order also took note of the
Report of the Tahsildar to the effect that the property was not fit for
paddy cultivation. The Collector, in his Order dated 26.09.2018, had
not taken note of the aforementioned documents,

The Collector had also not taken note of the Certificate of the
Principal Agricultural Officer to the effect that the property was
reclaimed in 2006 itself.

The findings in the Order dated 31.01.2019 of the Government are

based on materials available on records. The said findings cannot be
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said to be based on extraneous materials or no materials. Thqrefore, it
cannot be said that the said order is patently illegal and manéifestly or
apparently erroncous. The said Order has been rendered, ‘whereby
findings of facts have been reacl | relying on documents, It ciemnot be
said that the order is illegal or unsustainable in law.

Further the order dated 26.09.2018 of the Collector also mjuncts
transfer of the said property and effecting of transfer of reglstIy w:th
regard to said property, for which no power has been conferregi on the
Collector under the 2008 Act. The Order of the Collector has bee?n riéhtly
held‘by the Government to be not sustainable in this count. |

In Revenue Divisional Officer, Fort Kochi and others v. Jalaia Dileep
b : .

and another [2015(2) KHC 109], it has been held by the Honoura{;)le Apex
Court that if a property is included as paddy land in the Data éank or
Draft Data Bank, the provisions of 2008 Act will apply. The. ordér ddted
31.01.2019 states that the owner of the property can approach the
concerned official for exclusion of the property from the Data Bank in
accordance with the provisions of the 2008 Act. The proviso to Sé:ctioh S
(4) (1} of the 2008 Act empowers the Revenue Divisional Officer togremove
any land included as paddy land from the Data Bank if the same is not
paddy land as such. In the matter of removal of the property frcfm data

bank, recourse can be had to the law laid down by the Honourable High
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Court in Kunhumoideenkutty and Others v Marakkara Grama Pénchvath

and others (2018 (4) KHC 484).

Order dated 31.01.2019 has been kept in abeyance as };er (é)rder
G.O.(Rt) No. 1090/2019/Rev dated 08.05.2019. The order dated
31.01.2019 has been issued in accordance with the powers céonferred
under Section 28 of the 2008 Act. There is no express review powers
conferred on the Government as . - the provisions of the 2008 Act. It is
trite and settled law that review is a creature of a statute and such an
order of review can be passed only when a cxpress power of reviéw is

provided in the statute. (As held by the Honourable Apex Cdurt in a

catena of decisions, one among it being Ashistant Commercial S_alesi Tax

Officer v M/s Makkad Plastic Agencies 2011 (4) SCC 750). Theréfore,

proceedings, if any, pursuant to order dated 08.05.2019, bcingg in the

nature of review, is unsustainable in law.

Yours faithfully,

C.P. SUDHAKARA PRASAD
ADVOCATE GENERAL
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