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Article 293(1) in The Constitution of India 1949

(1)  Subject to the provisions of this article, the
executive power of a State extends to borrowing
within the territory of India upon the security of the
Consolidated Fund of the State within such iimits,
if any, as may from time to time be fixed by the
Legislature of such State by law and to the giving
of guarantees within such limits, if any, as may be

so fixed.
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Sub: - opimen on behalFof Kerala- dntrastructure Investment Fund—

Board (the Issuer)

2

Under Article 299(1) of the Constitution of India, ali contracts
exccuted by the Union of ITndia or by o State shall be expressed
to be made by the President or the Governor as the case may be
Hon'ble Supreme Couwrt ol India as carly as in 1954 in
Chaturbhuj v. Moreswar (1934) SCR 817 (834-6) obscrved
that the words 'expressed (o be made and the word oxecuted
suggest that there must be a deed or contract m writing exccuted
bv a person duly auvthorised under this Article. The contract
must be executed on behall of the Government by a person
authorised for the purpose by the Governor. Since the matter
relates o Government guarantee, the person authorsed would be
the Scerclary ol Finance Departiment. e may sign the
puarantee agreement. Nonetheloss the contract must be drawn in
a formal manner as provided in Artcle 299(1). The agreement
should be expressed v the tollowing manner G.O. also mav be
moditicd as follows:
This Deed of Guarantee Fxecuted at this e of
200 by the President of India The Governor of the

Stcore U1 ddiereiaficr referrod o o e Guaoarantor ™ wiueh
¥ ,

expression shall unless 10 be repenant o the subject or context
thereol. include its successors in office).

[ nder Arvnicie 29902y neither tie President nor the Governor are
personatiyv lrable 1 respoct of any conuract o assuwrance made or

H
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Shecuicd tor the purpose o cchimen e o the
Cronormmest herctoiore cororesd and ao porsonn madamy or
cxecuie the contract on behalt of the Governor shall be
poersonaliv Tiable. Ths constitunional protection cannot be
warved by oy authorty i Indias Thercfore. o clause in
consonance with Artele 299 (20 muost be inserted e the
agrcement. Uinder Article 300 of the Constituiron ol India saits

the name of the Governor

or proceedings cannot be mit
__ Qi‘ il ,S“”C' Inthis case, the syit can only be mshitued agamst the,
State of Kerala represented by the Sceretary concerned i any
forcrgn Junsdiction and therelore a clause 1 consonance with

r‘\r[iclc 300C1) shall be mserted in th agrecment.

ThHe Fnghish Tawrclating 1o sover n lmmumlx s well sutlcd

s

The decision ol the Court of ;\ppc;—‘tl i Ingland in “Trendtex
Trading Corporation Ltd. v. Central Bank of Nigeria (1977)
AN ROSST was guoted sath approval by Hon'ble Supreme
Court ol India in Fthiopian Airlines vs. Ganesh Narain
Saboo AIR 201 SC 3495 In Trendtex Trading Corporation
Ltd. v. Central Baok of Nigerta (19770 1 AL TR, 881, Tord
Pennimg obsersed that the Central Bank of Nigeria was nol

cd to plead sovercign immunity because, according to the

principle of restricitve immunity, a statc-owned entity 15 not
entitled to immunity tor acts of o commercial nature, jure
gestionis. Jure gestionss gencrally means a nation's acts that arc
cssentially  commercial o private. i ocontrast s public
actions. [he Court noted that 1f a government department goes
into the market places of the world and buys hoots or coment as
a commercal transaction that government department should be
subject w all the rules of the market place. he Court also noted
an  Cimportant practical consideration”  staung  that  foreign
sovercign immunity, i protecting sovereipn bodies from the
ndignitics and disadvantages of that process, operites Lo deprive
other persons ol the benelits and advaniages ol [the judiciall
process b orelation o rights which they possess. and which
would otherwise be :ﬁusccplihic o enforcement. s the court
stated. the principle of sovercran immumity s not apphicable o

concerned contract. Therctore. m India as well as o bFngland
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SR bl T Gl T o o e doctine of
SRRV i iy docs o e s Connnperd Lansae o,
{0 HICaporate a provision i e AUVTCCEICTIL IS un olose

exereise. There is also no hary in mcluding such o superlinons
chause,
1 Ttas the common practice o partics woa global commercial

CONTTACT Lo agree on an oxnClusive oF non-exelusive Jurisdiction

for dispute resolution i one of the avarfable forums or 10 have
the disputes resolved by @ forcign court of their choice as a
nedtral-torum according o the law applicable 1o that court. The
well-settled principle  tha by agreement, the parties cannot
confer Jurisdiction, where none enists, on a Court o which

CP.Capplies: daes Rot-appil v e the FRITICS dgree 10 submmil

to the exclusive or non-exclusive Jurisdiction of a foreign Court:

ndecd in such cases. the Fnghish Courts do permit invoking
their jurisdiction. Supreme  Court - of  India, in Modi
Entertainment Network and Others v WSG. Cricket PTE
Ltd (AIR2003SC1177y held that the partics lo & contract mayv
agree to have their disputes resolved by torcign Courl termed
as o newtral Court” or *Court ol choice crealing exclusive or
non-exclusive jurisdiction in it Thereiuic Jurisdiction could be
conlerred on English Courts by agreement,

o As regards English Trust Faw, the Administrative Department
may foilow the opinion given by DLA Piper after cnsuring that
It is inaccordance with the interest of the  Administrative
Department. This Department is not making any comment on
the aspect of foreign law,

6. The government order and the agreement may be moditied in

accordance with the opinion mentioned supra.
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