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Vs District Bar,Association, Bandlpora (2016 (3) SCC 4IO).

In District Bar ,4ssociationb cose (referred supra), the Honble

Supreme Court held. that, "Essencially a scheme for regularisatbn, in

order to be held to be legally valid, mtst be one which is aimed. at

validating ertain inegular appointmenu which mry harc come to be

made in senuine and.Iegitimate administrative uigenciis." '
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SCHEME FOR THE REGULARIZATION OF PROVISIONAL

EMPLOYEES IN THE SERVICE OF THE KERALA STATE

LIBRARYCOUNCIL.

PART I

Introduction and facts

1. The Kerala Public libraries (Kerala Grandhasala sanghom) Act'

1989 was enacted to consolidate ancl unify the library laws in the

State and to provide for the re- organization of the entire library

system in the State of Kerala with a view to the development and

maintenance of a comprehensive rural and urban library service

and for the matters connected therewith or incidental thereto' By

the said Act the Kerala State Library Council, District

LibraryCouncils andTaluk Library Unions were constituted' Prior

to the bringing into effect of the Act' the libraries in the State were

govemed by the Board of Controi for the Kerala Grandhasala

iur,gho^ constituted under the Kerala Grandhasala Sanghom

(Taking over the management) Act' |W' the Public Libraries and

local Libraries Authorities constituted under the Madras Public

Libraries Act 1948 and the Kerala Grandhasala Sanghom

- registered under the Travancore Companies Act ' 1114 M'E'

2. The Kerala Public Libraries (Kerata Grandhasala Sanghom) Rules'

1991(herein after called 'The Rules') were issued by the

Govemment of Kerala on 1'4'2'9"! in exercise of the Powers

conferred on Govemment by section 40 of the Kerala Public

Libraries (Kerala Grand'hasala Sanghom) Act' 1989'
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5.

The constitution and composition of the Kerala State Library

Council is provided in Section 3 of the Acl Sub section (3) of the

section 3 provides that there shall be an Executive committee for

the Kerala State Lihary Council consisting of 25 members, out of

which 5 members namely, The Secretary to Govemmen9 Higher

Education Departrnent, The Secretary to Government General

Education Departnent, The Secretary to Govemment Finance

Departrnent, The Secretary to Government Cultural Affairs

Departrnent and The Secretary to Government Local

Administration Department shall be the official members. This is

to ensure that the Kerala State Library Council is functioning in

accordance with the provision of the Act and Rules and also in the

interests of the Govemment.

Chapter VII of the Rules pertains to the terms and conditions of

the service of the officers and employees of the State Library

Council, District Library Councils, and Taluk Library Unions. Sub

rufefi) of Rule 123 provides that, the State Library

CounciyDistrict Library Council/ Taluk Library Unions shall be

the appointing authority in respect of the posts borne on the

service. Sub rule (2) provides that all appointments by direct

recrrihent shall be made in consultation with the Staff

Selection Committee constituted by the reepective authorities.

Rule 125 explaine the method of recruitment to the posts borne

- on the service.

Rule 100 details the powers of the State Library Council and Rule

101 provides for the Powers and functions of the Executive

Committee of the Kerala State Library Council. Sub Rule (1) of 101

empowers the Executive Committee to exercise all powers and

duties for and on behalf of th:StaT LibraryCouncil, exercisable by

.a' .. :,
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the State Library Council under the Act.Sub rule (19) emPowers

the Executive Committee to form a Staff Selection Committee for

the purpose of making appointments. Therefore the authority to

make appointments to the posts borne on the service of the Kerala

State Library Council is the Executive Committee of the State

Library Council in view of sub rule (1) and (19) of the Rule 101

read with Rule 123 (which provides that the Kerala State Library

Council would be the appointing authority in respect of the posts

bome on the service of the Kerala State Library Council).

After the enactment of the Kerala Public Libraries (Kerala

Grandhasala Sanghom) Act 1989 and the rules framed in 1D1, the

Executive Committee of the Kerala State Library Council was

making appointrnmts to the Govemment sanctioned posts. br the

year 191. the expert panel of the Personnel and Administrative

Reforms Departnerrt of the Govemment of Kerala conducted a

detailed study of the required improved staff pattern of the Kerala

State Library Council. Accepting the reports, Kerala State Library

Council approached the Government for sanction to create Posts

as per the said staff pattem. Government as Per communication

dated 20.6.L995 informed the Kerala State Library Council that

since the Kerala State Library Council is the statutory authority

which can take decision as Per the law, seParate Government

approval is not necessary for creating posts and change the staff
- pattern for implementing the recommendation suggested by

Personnel and Administrative Reforms Department. Pursuant to

the Government letter dated 20.6.1995 the Executive Committee as

per its decision dated 30.5.195 as per order No. 209/95 formed a

new staff Pattem. Consequent to the retirement of several

employees and promotions given to existing staff appointed to

..tl
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Govemment sanctioned posts, vacancies in the lowest cadre,

namely, LD Clerk, LD typisf Data Entry Operator and Driver

arose. Kerala State Library Council approached the Government

Agency Lal Bhahadur Sastry Centre for Science and Technology

[LBS) for conducting examination for recruitment to the

sanctioned posts as directed by Govemment vide letter dated

23.8.2W5. The LBS demanded Rs. 300/- per applicant for

conducting examination and preparing rank list. The Government

directed the Kerala State Library Council to stoP the recruitment

proceedings on the ground that the fee demanded by LBS was

exorbitant. Accordingly the Executive Committee of the Kerala

State Library Council by resolution No.9 dated 17.03.2006 decided

to stop the recmitnent process for regular appointment. A grave

situation arose in the Kerala State Library Council whereby its day

to day functioning almost came to a standstill. It was under these

circumstances which amounted to administrative emergencies and

exigencies that the Executive committee decided to make

appointrnents to the government sanctioned posts. All the 13

appoinhnents were made acordingly under these circumstances.

7. The Executive Committee of the Kerala State Library Council is the

statutory competent authority to make appointrnents to the posts

borne on the service on the Kerala State Library Council. The

Secretary of the Council is the Statutory Authority to carry out the
'decision of the Executive Committee. The Executive Committee in
its meeting on 07.06.2005 resolved to make appointrnents to

lOsanctioned posts of Lower Division Clerks, 2 sanctioned post of
Lower Division Typist and 1 sanctioned post of Driver, totaling to

13 appointments in accordance with the procedure prescribed in
the Rules. As required under the Rules, Staff Selection Committee



was constifuted, applications were invited, interviews conducted

by the Staff Selection Committee, selection made alter ensuring

that they were qualified as per rules and rank list published in the

order of merit. Appointrnents were given only in accordance with

their ranking in the rank list. The appointment orders were issued

by the Secretary of the Council to the Persons in the order merit as

and when vacancy arose. The appointees joined duty on various

dates in accordance with the directions contained in the order of

appointment. The appointments were on Daily wage basis. The 13

appointrnents were made in the exigencies of administrative

requirements as is evident from the communication made with

Government. The resolution adopted by the Executive Committee

on 07.05.2005 and Staff Selection Committee on 16.6.2005/ Prove

beyond doubt that the appoinhnents were made in accordance

with the law by the competent statutory authority to duly

sanctioned posts in the exigencies of sewice. The Secretary of the

Council upon directions from the Executive Committee requested

Government on several occasions to make arrangements for

making regular appoinhnents in the place of these 13 daily waged

employees. The Government did not respond' The Executive

Committee found that their continued service in the council was

inevitable in the interests and smooth functioning of the council as

the Government did not take steps to make regular appointrnents

as requested by the Council. There was no option but to continue

them in service as they had by then acquired skill, expertise and

experience to conduct the affairs of the council efficiently' It was

under these circumstances that the Executive Committee decided

to give permanency to their service. As per the order number

1%7/08 dated 05.10.2008, the Secretary of the State Library

Council issued orders in accold,-311with the decision taken by the

,l',r"")'
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Executive Committee on 5.10.2008, appointing the 13 persons in

the respective categories to which they were appointed on a
regular basis with effect from 01.06.2006 although they joined

service much earlier during 2005 and early 2006. However, in the

interests of the council it was decided grant monetary benefits

attached to the post to which they were appointed only from the

date of orders regularizing their appointments i.e., 6.10.2008' The

resolution adopted by the Executive Committee and the orders

issued by the Secretary were communicated to Govemment on

20.10.2008.

8. Ae per letter no D2/M405 dated 20.10.2fi)8, the Secretary of the

State Library Council requested Government to approve the

decision of the Executive Committee dated 6.10.2(n8. The

Government did not object to the resolution or decieion of the

Executive Committee or the order of the Secretary. The

Executive Committee allowed the employeee to continue in
service on a regular basig and the employees continued their
sen ice under the bonafide belief that the decision and actions of
the competent statutory authorities had the approval of the

Government Numeroue communications followed and finally
the Council of Ministers as Per decision number 6147 dated'

27.2.2m1 decided to regularize the service of the 13 persons.

firough such a decision was taken by the Council of Ministers
on 27.t2.NL1, no formal otders in accordance with the decision

' rflere iesued by Government. The decigion of the Council of
Ministers will have effect only when it is issued as a

Government order. It ie not known why the matter was taken up
with the Council of Ministers or why the Council of Ministere
took such a decision when the matter was one which could be

decided by the State Library Council itself under the provisions
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of the Kerala Public Libraries (Kerala Grandhasala Sanghom)

Act,1989.
9. However the Council of Ministers of the Govemment which came

into power during 201.1 decided to cancel the Cabinet decision

number 6147 dated 27.2.2011' on 18.5'2011. Formal orders were

issued by the Govemment as GO (MS) no 164/2011' H'Edn dated

2g.8.2011,.1n the said order, it is stated that the decision of the

former Council of Ministers creating 10 posts of LD clerks, 2 posts

of LD typist and one Post of Driver and to regalaize the 13

persons working in these posts is cancelled. It is to be seen that the

above statement is factually incorrect. The 13 Persons were

appointed to the regular existing sanctioned posts' There was no

requirement to create posts. Therefore the statement in the

Government order is factually incorrect. The Governrnent order

did not cancel the orders of appointnent /rcgalanzanon issued by

the statutory authority., the Secretary of the Executive Committee

of the Kerala state Library council. The Govemment order also

did not specify how the orders of the secretary were illegal. It also

did not discuss the facts of the case and the legal authority

warranting interference by the Govemment' At any rate' the

Cabinet decision 6-1.47 dated 27.2.2011. has no bearing on tlre

decision of the Executive Committee of the state Library Council

6.10.2008 regularizing the services of the 13 employees, since the

- Executive Council had taken the decision in exercise of the

statutory powers conlerred upon it.

10. Although no Govemment otder was issued terminating their

service, out of fear and anxiety they approached the Honlble High

court. The contention raised by the 13 employees was that' they

were appointed in accordance with the law and the Government

had no legal authorify to interfere in the matter of their

lri,l(-. 1+.



continuance in service. However the Hon'ble High court in its
judgment dated 2.12.13 in WP (g %087/2011 upheld the

Govemment order dated n.8.201L.It is very pertinent to note that,

neither the Horfble High court nor the Govemment have till date

cancelled the order no 1?57/08 dated 5.10.2008 of the Secretary,

Kerala State Library Council by which 13 employees were

regularized in sewice in the respective categories to which they

were appointed. What has been cancelled by the Council of
Ministers through GO (MS) le/2011dated 29.8.11 was the cabinet

decision number 1.627 dated 27.02.2011' of the previous

Govemment. The Cabinet decision of the previous Government

was a decision not warranted under the Kerala Public Libraries

Acg 1989. GO (MS) 1e/2011. dated 29.8.11 did not cancel the order

of the Secretary Kerala State Library Council dated 5.10.08 by

which the 13 employee were regularized in the service of the

Kerala State Library Council. It is very important to note that

Govemment have not terminated their service till date by a written
speaking order. Therefore the order of the Secretary dated

06.10.2008 still survives and it is on the basis of this order that the

13 employees are still continuing in service.

11.In its judgment in WP (C) 25087 / 201L dated 02.12.201I the

Hon'ble High Court held that the regularization on the 13

- employees was against the judgment of the Hon'ble Supreme

Court in Umadevi's Case and therefore the Court held that it could

not find fault with the Government in issuing Government Order
number 1,U / 2011, dated 29.08.2011

12.This judgment was challenged in WA 1837/2011. The Hon'ble
Division Bench after recording the statement of the Counsel for the

t'



appellants and the Standing Counsel representing the Government

recorded that the 13 persons were still continuing in service and

passed interim order dated 05.12.2013. It was also ordered that

their continuance in service would be subject to the outcome of the

writ appeal (This writ appeal has been finally disposed of by the

Hon'ble High Court of Kerala by judgment dated 27.09.2017, the

full text of which has been given below whereby this scheme is

prepared). Therefore it can be seen that the 13 employees are

continuing in service not on the basis of stay order of the court.

They are continuing in service on the strength of the orders of the

Statutory Authority namely the Executive Committee of the Kerala

State Library Council. It is very pertinent to note that the Hon'ble

Division Bench in its order dated 05.12.2013 recorded the

statements of the counsels appearing for the appellant petitioners,

Govemment and Kerala State Library Council that they were

continuing in service. There was no order terminating their

service. The Division Bench of Honlble High Court of Kerala did

not have occasion to grant stay against their termination from

service.

13. The Honble High Court of Kerala disposing WA1837/2013 filed

by Renjith V.S and L2 others, pronounced judgment dated

n.W.2017 asfollows:

"The Library Council is an instrumentality of the State. In 2005, it
' appointed the appellants. Later, the council decided to regularize

their services and sought the Govemment's approval. Though

initially the Govemment approved the appointments, later

through Ext.P4 order, the appellant-employees filed fVP (C)

No.25087/2011, suffered an adverse judgment on 02.12.2013 and,

later, filed this appeal.

rtl i'i
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Now at the Bar, the learned Additional Advocate General submits

that the Library Council has been framing a scheme in terms of the

decision rendered by the Supreme Court in State of j & K v. Bar

Assn., Bandipora l2tln 3 SCC 410.

Neither the appellants' counsel nor the Library Council's Counsel

contradicted the leamed Additional Advocate General's statement.

In these circumstances, we close the writ appeal clarifying that the

parties may be bound by the scheme being formulated by the

Library Council. We also further clarify that if any party to the

proceedings is still aggrieved despite the scheme, they can as well

have recourse to judicial proceedings to have their grievances

redressed."

The Horfble Supreme Court in its judgment in State of Jammu
and Kashmir and others v/s District Bar Association Bandipora

decided on 8.L2.16 had considered the cases of regularization of

daily rated workers working in the High Court. In its Judgmen!
the Honible Supreme Court has held that the Executive and

legislature can frame a scheme for regularization of daily rated

workers. It was also held that irregular appointrnents in distinction

from itlegal appointments can be considered under a scheme of
regularization, if such irregular appoinhnents have been made in
genuine and legitimate administrative exigencies. However such a

scheme can be formulated by the State subject to riders mentioned

and within the permissible limib prescribed in Umadevis's case.

Hon'ble Supreme Court had also affirmed the decision of the

Supreme Court in Amarendrakumar Mohapatra (2014) 4 SCC 583,

wherein it was held that, there is an exception to the general

10
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principles against'regularization' enunciated in Umadevi's case, if
the following conditions are fulfilled.

a) The employees concerned should have worked for 10 years or

more in a duly sanctioned post without the benefit or
protection of the interim order of any court or tribunal. In the

other words, the State Governrnent or its instrumentality
should have employed the employee and continued him in
service voluntarily and continuouely for more than 10 years.

b) The appointment of such employees should not be illegaf
even if irregular, where the appointments are not made or

continued against eanctioned posts or where the persons

appointed do not possess the prescribed minimum
qualifications, the appointmente will be considered to be

illegal. But where the person employed possessed the

prescribed qualifications and wae working againet sanctioned

posts, but had been gelected without undergoing the procese

of open competitive selectio& such appointments are

considered to be inegular.

15.The question to be considered is whether the 13 employees can be

regularized in the service of the Kerala State Library Council

under a scheme in the light of the judgment of the Honlble

Supreme Court in the State of fammu &Kashmir v/s District Bar

Associatioo Bandipora read with the judgment of the Supreme
- Court in the AmarendrakumarMohapatra which has been

affirmed and referred to in the State of Jammu & Kashmir case.
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PART II

Conditions for inclusion in the scheme

a) There shall be a regular sanctioned post to which appoinhnent

is made.

b) The authority making the appointment shall have the statutory

competency to make the appointment.

c) The authority making such appoinhent shall make the

appoinhnent only on the basis of administrative exigencies.

d) The person appointed shall have the qualifications if any

prescribed for the post as per the statute.

e) The person appointed shall have more ttran 10 years of

continuous service without break and also should not have

continued in service on the strength of court orders or tribunal

orders.

0 The person appointed shall not have been subjected to any

disciplinary action.

g) The authority comPetent to make the appoinhnent shall certify

that the conduct and character of the Person appointed has

been thoroughly satisfactory during the entire period of service

and that his/her continuance in service will be in the best

- interests of the Kerala State Library Council.

,lr lt
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PART III
Findings

1.

2.

3.

4.

The details of the appointrnents made by the Kerala State
Library Council are attached herewith as Annexure A.
All the 13 persons were appointed to regular sanctioned
posts of the Kerala State Library Council by the statutory
competent appointing authority, namely the Executive
Committee of the Kerala State Library Council.
AII the 13 appoinbnents were made in the light of genuine
and legitimate administrative exigencies. This is evident
from the communication made with Government.
All the 13 persons were appointed during the years 2005 &
2006. They have been continuously working in the respective
categories to which they were appointed from the date of
appointrnent to this date. Thus they have more than 10 years
of continuous service.

All the 13 persons were initially appointed on daily wages
basis. By order of the Statutory Competent Appointing
Authority, the Executive committee of the Kerala State
Library Council, they were appointed on regular basis in the
respective categories to which they were appointed with
retrospective effect from 1.6.2006 but with monetary benefits
attached to the posts only with effect from 06.10.200g as per
order number 1257 / 08 dated 6.10.08.

5.

13
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6.

7.

All the 13 persons were duly qualified as per the

qualification prescribed in the Rules to hold the post to

which they were appointed.

Regarding reservation in appoinhnents, the fact remains

that out of 13 persons, 1 person belongs to scheduled caste, 8

persons belongs to backward castes and 4 persons belongs to

forward caste. 8 are women and 5 are men.

The Kerala State Library Council has taken a decision to

ensure that as and when fufure appointments are made the

resultant shortage in reservation would be suitably adjusted

and corrected so as to ensure that the reservation principles

as fixed by the Government of Kerala have been applied.

The Secretary of the Kerala Slate Library Council has

certified that none among the L3 persons have been

subjected to any kind of disciplinary action till date.

The Secretary of the Kerala State Library Council has

certified that work, conduct and character of all the t3
persons are satisfactory.

The Honble Supreme Court in State of fammu & Kashmir

Y/s.District Bar Associatiory Bandipora read with
Amarendra Kumar Mohapatara's Case has held that, where

the person employed possess the prescribed qualification

and was working against sanctioned post but had been

selected without undergoing the process of open competitive

selection such appointrnents have to be considered as

irregular and not illegal and that irregular appointments in
distinction from illegal appointrnents can be regularized

through a scheme if it satisfies the riders prescribed in
Umadevi's Case.

.j'lltli-..it. 
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10.
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PART TV

12.

13.

From the details available in Annexure A, and records

available with the Kerala State Library Council it is seen that

the L3 persons satisfies the riders prescribed in Umadevi's

Case and come within the exception prescribed in
Amarendra Kumar Mohapatara's Case referred to in Part I
Paragraph 6.

It is seen that all the 13 employees satisfy the conditions

prescribed in Part II Paragraph 1 (a-g).

1.

Regularization and Conditions consequent to Regularization

ln the light of the findings in Part II, the following Persons are

regularized in the service of the Kerala State Library Council as per

the details attached herewith as Annexure A.

All the regularized employees are regularized in the category of

the post to which they were appointed initially.

The date of rcgalarization shall be 01.06.2006 however monetary

benefits consequent to regularization shall have effect only from

06.10.2008.

The regularized employees shall be entitled to promotions

including grade promotions available to regular employees.

Where promotions have not been given, they shall be entitled to

notional promotions and consequential benefits thereon.

J.

4.
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The regularized employees shall receive pay and allowances,
monetary benefib and consequential service benefits including
revised scales of pay consequent to pay revision attached to the
category of post to which they were appointed or promoted as the
case may be as is applicable to regular employees.

The regularized employees shall be govemed by all rules and
orders applicable to regular employees.

Though service and consequential monetary benefib would accrue
only from the date of regularization, seniority and promotion
would be determined from the date of initial appointrnent
applying the provisions of KS and SSRs. Their service would be
govemed by the rules applicable to regular employees.

The payment of arrears consequent to regularization would be
determined by the Executive Committee of the Kerala State
Library Council.

Kerala State Library Council

List of documents relied

1.. fudgment in State of Kamataka Vs. Umadevi (3), 2006 4 SCC 1

2. Judgment in State of J & K Vs. District Bar Association (201n 3 SCC 410

J.

6.

7.

8.
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3. fudgment in Amerandra Kumar Mohapatra (2014) 4 SCC 5g3.

4. Kerala Public Libraries (Kerala GrandhasalaSanghom) Act 19g9

5. Kerala Public Libraries (Kerala GrandhasalaSanghom) Rule 1991

6. Judgment in W A18f/ / nB d,ated27.09.2012 of the Hon,ble High Court of
Kerala.

7. communications of the Kerala state Library Council with the Govt. of Kerala
referred to in this scheme.

8. Documents available with Kerala State Library Council relating to the
appointment o{ 1.3 persons referred to in this scheme.

9. Records relating to the availability of sanctioned post, order of appoinknen!
date of joining, proof of continuous service and details of payment ol wages/
salary to prove continues service.
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