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IM THE HIGgH oonEr OF KERALA AT ERNAKULANM é)‘
Fresent
THE MOROURARIE Mo SUSTICE ARIL K. NARENDRAN

Weunesday, the 10th day of January 2018/20th Pousha, 1939

PETITIONER

FTHE BGARD OF DIRECTORS OF HE KIZHUVILAM SERVICE CO-OPERATIVE
BARK LTD. MO.2205., REPRESTNTED BY ITS PRESIDENT, MUDAPURAM P.0.,
CHIRAYTNKEREY, THERUVARANT HAPURAN BISTRICT-695304.

T THE UNIT INSPECTOR, AVTINGAL » OFFICE OF THE ASSTSTANT REGISTRAR OF
CO-OPERATIVE SOCIETIES (¢ AL,

CHIRAYINNEERZH THIRUWVANANTHACURAN- 385604

Yl TUCEETIES |, THIRUVY NANTHAPURAM-GBSQGI.

fay

TADDITIONAL Rd TMPLEADED

FADDL R4, FONZEEZ, BMASTANVILLA VEEDY | HUDARYRAN P O,
CHIRAYINKEEZH, THIRVARANTY  PURAN /

ADDITICRAL R4 IMPIEADED AS bEp DATED 2:.0%.48 In 1.A.345/2013.

LU Patition {civil) praying Ginior alig that in tho circmmstances stated

othe afficavis Filed along weth he Wir{C} the High fourt he pleased to stay

3

b Eneadiits 0B oand pg perding disposal of the

Furthey woocnedings purseant
wWrItoperiuion {Ciwvil).

This petition coming on For admission Hpen perusing the peiition and the

AT dauit Tiioe i SUPROrT or WD and uson Bearisg  the arguments  of

WEVLBRRRUE, T CARTHINAR,  JATIY PANL,  ARGIN RAGHAVAR  nrad ADTTHYA  RAJEEV

GO CRNMET PLEADED, dor BRI to B3 and of

Advonate

COAGUAL L L fhoe court passed the Tollowing

EanER

The learned Senior Government Ploeader takes notice for reshondents 1 to 3.

CLLELS.Swathl Kemar fabes potice for the additianal qn respondent.

There will be arn o interim shay as praved Tor, Tor a perzed of iLhree wesics,

[N

virry e Sepdor evsrausnl Ploadar socks Tiwe ta File o statoment .

T
Twr wesikn Tiape is grantod

BELRL 280 S AMTL KONARENGRAN, JUDGE

R
M frrps copy/ 95 ﬁ,g

N Al ASSISTANT REGISTRAR

) covy el tne detioe SO MR8 2045 dated 05 .12, 2047 issucd
yaspendent

EXVLGL 8 drue cony of the Seotion 86 inspection vreport dated 15.92. 2817,

AL

Do Dob 63000 loaxd
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© W.P.(C)No.41332 of 2017

UDGMEN . o

The petitioner, .the Board of 'Direétors of

Kizhuvilamr Séfﬁicem Co-operative Bank, ‘which is a

T T
. 3 e,

~he

Society registered under the Kerala Co-operative. i- -
Societies. Act and the Rules made thereunder, has

filed this writ petition under Article 226 of the -
- . * S Lt L

Constitution of ;ﬁdié, séékingﬁa writ df‘ce?ﬁi&fé&i, L
tb quash Ext.P3.0rder_dated*5,10,2016 and Ext.PS
order _dated. 8.12.?017 of the 2™ respondent 5oint
Regisfrar; and aléo.Ext,PG ihspection reporf of the
lﬂ_fespondént.lnquiry Offige:'dated 15.2.2017 filed
'u@&é;f_Secﬁioﬁ.féG':of "Ehe' Kerala | Co—bperatiﬁe
.Soéiétiesgét,196§;_'

2. On- iO_.1.2618 __i;vh“en .this- writ p’etitién’  came
_up‘fd::gdmiséggg, thiszcéurt_admitted theAmattérron -
file.. The léafned _Senior  Government' P1eadér' t&&kf

notice for respondents 1 to 2 and the additional 4t

i

s e e e o



a
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[W.P. (C)No.41332 of 2017
. t-4-: C . T

‘respondent, who was impleaded vide order dated

10.1420185 in I,A;No.345/2018,- entered appearancel

. through counsel. This Court granted interim stay of .. .-

'éirrfurther prbééédihgs puréuant'to Exts.P5 and P6

for a period of three weeks and the learned Senior .

‘Government Pleader was granted iéd‘WEeké' time to

file statement. The interim order granted on

. 10.1.2018, which was extended from time ﬁo,ﬁﬁme, is

still in force. .By an 6rdéxﬁ?daséd 16.1015018 in

T.A.N0.3/2018,  a member of the Society was

impleaded as additional Hth féépéndent.
3. A counter affidavit has been filed by the

$2nd reépohdent Joint Registrar, opposing the feliefs

sought for dn this' writ petition. A counter

affidavit has also been filed by the additional 5th

réspbndent;
4. Heard the learned counsel for ‘the

petitioner, the learned Senior jovernment Pleader

va

y

&

4

bi
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appear1ng for reapondents_ i 'to '3, the learned.
‘counsel for the addltlonal Ath xeépondent and alSo_

the 'learped.,Senior Counsel _for"the additional 5%

respondent. _ ' e
» . . -
5. The - sole issue that = arises ‘for
consideration in +this writ petition is as to

whether any interférenééh is warranted on Ext.P3

ordet déted..5.10-2016 anc Ext.p5 order ;dated'
8712 2017 of the- 2“ respondent‘éaﬁnb Rnglst;ar, and
also Ext.P6. 1nspectlon report of the 1°* respondent
Inquiry Offlcer undexr ueptlon 66 of the Act.

57 Ext.P3 order is one dafed 5;10,2016 issued
 by:the 20d feépohdent Jbint.RegiStraf}'inkaing higﬁf
pongs under Sectlon 66 of thc Act, whereby the
scope  of thg lnspect;on drlglnally ordered v1def
.Ext p2 ordér"dated' 24.9.2016, was"widened and

various new aspects were 1ncluued, ‘based on certain

complaints received by the saiq respondent. Ext;P55




y

W.P. (C)No.41332 of 2017

1=-6-:

is a notice issued by the said}Zm:respondent dated

¥ oumiily

8.12.2017, based on EXt.P6 inspection report?@ated ‘
15;2.2017_.submitted.'by the 1%t respondent Inquiry

Officer, after conducting inspection under Section

66 of the Act.

7. In this wyrit petition, one of the main

. <4

contentions raised by'the.pétitionéfsis’thaf'EXt;Pst

réﬁdrt'of,the“lﬂ'respondent Ingquiry Officer is per

se illegal for the reason that it is one prepared .

R

period in Ext.P4 order. It is also. contended that

the said report is“bad.for'the.reason that all the

- findings contained therein pertain to aspects which

P

are the ,SUbject ‘matter of challenge before this

Court and aspects in respéct of which,correétibnal

measures have aiready' been taken. The document

marked as Ext.P7 is the explanation offered by the

setitioner on 'receipt of Ext.P5 notice dated

and submitted sfter .the expiry. of the extended

2

g




W.P. (C)No.41332 of 2017

h?%'
8;12.2017l-issuéd~ by..thé ona 7re$pondent Joint
Regisﬁfar; | -
8. ﬁffer referrihg to the aTerments in the
countex affidavif-filed by the 5t xespondent,,the
Alearheé: Senioi Counsel. fd: the 'Séid  respondéﬁt

wonuld point out that there are serious allegations

of . mismanagement and misappropriation -of . funds-

L,

" agaihst thé members -of the Board, of Direcdtors of'

the Bank and it was based on various complaints

-

that the 2™ respondent Joint Registrar ~ordered an

T owjew. -

ihquir& under Section 66 of the Act, by appointing

the 1#= respondent Tnquiry Officer. The - learned

counsel for ther4@ respondent would also point out

that 1t was on account of serious irregularities

'committed.by the members of the Board bftDirectoﬁg
of the Bank that such an-inquiry has been ordered.
- Similar conténtions are advanced _by_ ﬁhe‘ 1¢§¢9§gww¥w_#;;mef7"

genior ' Government Pleacer appearing  for _the'



" W.P.{C}No.41332 of 2017

~official reépondents.
9. The pleadings and materials on record would -

show that on receipt of Ext.P6 3ep9§ghmbthe

~petitioner~has alréady-suhmitted an explanation to

the 2¢1‘respondent, which is placed- on record as
Ext . P7. Whénthéhinquiry.Officer appointed by-the
2nd respondeﬁt,'.in; exercise of his Poﬁers unqér
'Séciidn _66 of the A?t,‘ has' alregdy'fgohduct@d
ir,-.quiry.and submitted his re?ort‘, .Whi.Ch is ;laced
on recbrdras.Ext.P6; any illegality 6r ixreguiarity :
in the conduct of such inquiry by the 18t :espondent

can very well be raised before the 2™ respondent -

- Joint Registrar, at the time of consideration of

L

Ext.P7 explanation offered by the petitioner.

10. .The authority of the 2™ respondent _td order ...

an inquiry under Section 66 of the Act is not in
dispute. Even going by the contentions ‘raised by

'theppetitioner, the guestion that has to be decided

/

\/ f

L



;ﬁwP.(CSﬁ0741332 of 201?
- | Shidt
;is as to whether any fufther course is required t6'
be taken based on the findings.of the 1° réSpondgnt
In@uiﬁy' officer in_'Ext;P6 report and whethér  the
inquiry-.COnducted' by the 1 'respondent Inquiry

e WL DA

officer is in  accordance with “the statutory

1

omandate. Thoese l1ssuss s can  very wall be raised

hefors e 2nd  peamondenit at . the tinme of
K N o " £y

congideration Of Ext.bB7 explanation.

il. in State af U.P v. Brahn '3attf‘Sﬁaxma‘
E{i?ﬁ?g_z scC 1791 the Apex Court held that, when
“the sﬁow céuse.notice.was.isSuéd“ﬁhdégfa sfaé;foij
pxovision. éallingl upon._to show cause,. the courts
shouldlbe reluctant to intérfere-with the notice at
fhat‘stageguhiess the notice is shown to have been
_rissued pa_lpa-bly- _wi‘thout_ any au;n‘;i'x_c:,1‘::i.‘(:3;v .of law. The
purpose.of'issuing shbw cause noticé is to afford
an opportunitf.of hearing and once cause is shown

‘it is open to vae authority to consider the matter
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WP, {0} NG, 41332 of 2017

=30
in the light of the facts arnd
baefore ‘it and only thereafter a

the matter could be taken.

S T 370571 P
RISy 830 Lhe
e JEIRRY s e
a WAy ERLu R el s 1LY o

discretionary urisdiction  to

mebitd :
o
e notics . applars o have

&

T - e 2 PR + b T e ey
13, In Unioo ofF Indesd w.

fe2ony)y L3

I

|OS 290
normalily, the writ court should not
the stage of issuance of show cause

authorities.

Therefore,

Court held .

antaeritainT, a

been

submission placed

final decision in

interferences

bv the Court before theat would be premafure.

ey a a3 p & =
AXBBOTEL

that
BXLTSIA8e  LTE

wrik

iton cuestioning & notide to show cause unless

withont

. o _
Laborathdesd

neld that,

interfere at

notice by the

in such a case, the parties get ample

opporturity to put forth their contenticns before

_ _ L . - _
the .authorities coacerned and

satisfy
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authorities congarned about the ansence of case for -

QLUCﬁ@Ox J'against'tn:_
csuse notices have boen iasuad, Abhstinence from

fhterference st the stage of lssuance of sheow caunsge

= 3 o " ey - . 2 1 .

e o g 2 e g = i ey y el -

T OOUTEOALNNGR hetore Tom a2 ptherih img OACErnad 1o the
. e 0w T e nio Sie oo e - oyt - LS
s ouier.  Lowgousn, ot BA1O Lo not withount

. — LI i
ER Sy L LT LE 0 ATE

LTOLE LA hEwW,
D00 R LEW,
- cde Tyggamn Eopd e e e
aourt WouLs o

atage of issuance of the show causs notice, The

zt ihe show cause potice stage -should

manner. The mere

aspertion by ko witlt et __t;l_onez t‘rj.a,t notice was

Pt

without jurisdiction and/or abuse of process cf law
would npot  suffice. Tt should be prima facie

eatablished to be so. Wheve factual adjudication




VI.P. {C}No.41332 of 2017

1-12-:

iy

would be necessary, interference is ruled out.
" 14. In view of the law laid down in the
decisions referred to supra, no interference under

Article 226 of the Constitution of India  is

" warranted on a . show cause notice issued under a-

statutory provision unless the notice is shown to

nave been issued palpably:without_ahy auﬁhbxity:of

law or that it is an -abuse of process of.law. The

L.

‘the

-

mere assertion in the writ petition that

cause notice has been i1ssued without any authority

of law or that it is an abuse of process of law

~would not suffice. It should be prima facie’

‘establirhed to be s0. Where factual adjudication

LAY :

would be necessary, no interference of this. Court

in exercise of the extraordinary jurisdiction under

'Artiplé 226 of the Constitution- is warranted.

15. Having considered the aveirments and also

the grounds raised in this writ petition, this

uhOﬁ; 7

=
-+




W.P. (C)No.41332 of 2017
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Court finds that the,petitioner has net made out a

. ’ - . o _./’r"‘i:'-‘/.-..—, i - . . ‘ .
case warranting interference on Ext.P5 notice, in

exercise of the extraordinary jurisdiction under

Article 226 of the Comstitution of India.

16. Learned counsel “for the petitioner would
‘ -

that the petitioﬁerf' who .hés‘ﬁaiiéady

submit
submittsd  Ext.P7  explanation  before  the 2™
raespondent, on receipt of Ext.P5>. notice, shall

submit .an additional explanation raising all legal

end factual contentions, which may also be directed

to be considered along with Ext.P7 by the 2™

respondent, befoié taking a dgcision as. to whether

any fuxther course. has to be 'takenﬁibased on the

findings in Ext .P6 inguiry report submitted by the

-_:l“.respondent;

17. Learned counsel-er the 4“'respondént_and

alsé[the learned Senior Counsel for the additional

5th  respondent sould submit that, if any such
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additional explanation is - offered, the 4

.respondent and additioﬁal Hth respondentr may be-

fuxnlshed with a copy of the same, and5thereaftef,'

they may  also be_qiven an opportunity of héaring
‘while the 2™ respondent takes a decision as to the

Further course to he taken based on the findings in

t

-

Ext.P5 -report. ' L
Tn such circumstances, this writ petition is

-

disposed of with the following directions?

i} WlthJJl a pefloe of twWOo ﬁeeks from the
date of recelpt”o+ & certjfled copy of thlq
'.jﬁﬁgment,. the peT tlnne% shall —submit an
adgitibnal_'explanatxon to Ext.P5 notice
iSsuedrby the 2™ res pondent Joint Reg¢stfa
raising all legal. and. factual contentlons,
after serving a copy of the saﬁe to ﬁhe 4th
'

reuyondent dnd also to the addltlon 1 5th

-respondéntﬁ

.\j
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ii}. On_. receipt - of such. aaditionai
eiplanétion, withiﬁ'the time limit speéified
as abbve,.the 2nd respondeht shall conduét a
“pErsonal Ihearing' and take a decision as tol
the_furgher course O be taken based on thé

findings of the Iaguiry Officer in Ext.F¢

inaairy reposri. Yhile deciding . such issue,
a A R N )

cententions raised oy the peticioner as o
fhe procedural irzegularities and as to
whether the factual findingslin Ext.P6 xeport
are.sufficiemﬁ_gnqﬁgh'to have further éourse

in the matrer.

iii) A declsion in this:regard'hasto'be-takén
byf '1‘:1&(4,'_..??“‘d 'respondent, lwifh_-notice to thé
pétitionef,- &hé 4tn 'rgspondent and also the
additiénal-5“'réspondent, as expeditiously as

possible, ~t any rate within a further pericc
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