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ci.vernrnent of Kerala seeks to arlenci the Travancore De'aswonr
B.ard 1g.rrl,mert 

'ules 
t. irrctlrpo.arc a provision lor prirviding l0%

reservatlou in the matter oi'employnic't i.r ccano'rically p.'r.secr.io's of
lbrward c.rnmunitics in the Statc. Muslim Er'ployees culturai Associatiorr

has filed a representation betb.e the Governmcnt chalrenging trris r'.ve.
'I'he pirint 1br considelati,n is whether the proposecl arnendmcnt to thc rule is

oonstitutionally valid.

'['lre point:

Articlc l4 of'thc crcrnstit,tion of India declares that the srate shall nor

clcny to any person equality befirre the law or equal pfotectron o1'tlie iar.i,s

rvithin thc territory of India. Article r 6(l) o1' the constitution or, India,

slipLrlates ihat there shall be ec;uality of opportunity to all citizens in rnatters

rclitting kt e rnploynrent or. ill)p()it)trncnt to el)y olfjce unde r the Statc. .l hcr.c

a'e various exceptions to Articlc l4 and Article l6(l) preclutJinq a chalkrrse
to thc constitutionality on the groLrnd o ['contravcnt ion of'lunclamental rights.
'1'hc'c is a constitutional distinction betr.r,een a non-<iiscriminating princriplc

and a lbrmulating action under li,lrich the State provides le'el playing ticlcl

lirr the rnalginal and backward classer;. ', Frtrrtal ec1uali4," means thal iau,

treals evcryorlc cclual irnd does not fbvcrur anyonc cither becausc lre belongs

to ihe advantaged seciiou of'the society ur to thc disad'antaged secti.ir of'

the society, Concept ol' " prutprtrtional t:quctlit1,,' cxpe crts the States Io take

aflirmatii,c actiOn in lavour o1'disadvantagcci sections trl'tlrc socictl, u,ithirr

thc lianieu.rk of'lil;cral democracy. Ar'rlrrnativc acri.n is tlcsigrre d to pLu.s.c

tlic goal of sullstanli'c cquality and 1br this purp.sc lt rs recessary to take

irtlo account rhc cxisting p0ttcrns ol discrirninat.iun. disaclr,;r1t1,lc anri

drse n)llowcrnrcnt aur()lrg thc iJillcrcnt scitions of' socicty. (vt.Nagaraj
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'','union of India). protective discrimination undef Article i6(4) is tirc
armour to estabrish equilibrium betwcen equality in law ard equariry irr

'esults 
as ri fact to the crisadva.taged. Article l6(4) .f the c.nstirution or.

Ldia thus prrvicres the cquarisr'g eftbct and reveJ playi'g frclcl, by r.vhrch
rescrvatio' is given in the nratter .t' appointr,ent to backward crass o1

citizens.

'l'he rvording in Arricre l(r(l)as wct as Arricrc l6 (4) i.dicarcs r'at
the tnterdicti.n against discrirnination as wclr as the exceplion to thc
inleldiction are drrected towards the State. State, on llie one hand i,
inte 

'dicted 
unde. Articre l6(r) fi'om rctracting 1.ro nr the nornr thnt law tre at"

cveryone equar and on the .the'hanci, thc State is givcn cxcepti.n under
Article l(r (4) t. take arl rniative actio' in l,avour o1' disadvantaged sections
o1'the society. 'rhc fiist question is wrrether the |ravancor.c [)evasrvorrr
[].erd conrls rvithr' the ambit .1'thc ,"v.r.d .state. 

as dcfincd irr Arriclc l(r
r\rtrcle l2 o1' the constitution dcfines with the i'orcl ,.starc". Articre I2
reads thus. "L/nlc's'c the contexr otherwi.se require.s, rht: stutc inc,rudc,s rhc
()ovt'rn,tenr antl Parriamenr ,f rndia ancl Ihc (iavr:rnrt(.nr (r1d trtL

I'cgislartrre of t:uclt of the ,Statc; und all rocal rtr orher t.tttrltori/ie..s tt,ithin rh.
terrirctry of rndia rtr uncrer the contror of the Governntenl ,f Incliu. " ,I.hc

rvord 'inclr:des' used in the articre indicaLes that thc de fr.ition is rr,r
cxlraustrver li'c' th.ugh thc rle finiti.n particurarry nrcntir>ns thc
(i.vcrnment and the Legisrature, rhaL cicfirrrtr.n takcs irr .ther
rnst.urncntalitics ,f' the state r.r,irhirr trre swe e1l .1' urtii:lc 12, a: hcld by rhe
Ilon'bic Suprcnte CoLrrt in Ujjrrn Ilai v. Statc ol. Uttar prlrlcsh 

I lq(r.l ( I )
scR 778l lt inclLrdes oll constitutional and statLrtory:iuuroltrcs sr.r wl.r.'r
rr()wcfs are c.'lerred rry law. In Rajastlran State Erectricity r]oard v"

l\'l0harr r'alll()67 sCR (3) 377| Suprr'rre c.urt he rd that :rut.r.m.Lrs



t4
&-8IZG240U1Luy

  J\O.I JCV. t/41ll(' I6/t(eV.
L.aw (Opn.G) I)epannent,

Datad: 2510412018

bodies whether or not they are under the conlrol o1- Government or whcthcr

or not they may be recruited agents or delegates o1' the Government

(Rnnranathan v. Chief Conrmissioner 1964 SCll 666). ln 'l'ravancorc

Cochin tligh CoLrrt in Narnbuthiri v. Cochin l)evaswom llolrd (i\llt 1956

'fC l9) held that C<lchin l)evaswonr lloard is state as oontemplatcd in articio

12. 'i'hcrc can be no room for doubt that 'l'ravancore l)evasrvom lloard is

Statc..

UnderArticle l3(l) o1'the Constitution o1'India, all laws in furce In

the tcrritory ol' India irnmediately befbrc the conlmcncelr)ent o1' this

ConstitLrtion, in so l'ar as they alt: inconsistenl with tlte prclvisittns o f this

Palt, shall., to the extent of such incotrsistency, bc void. Afticlc l3 (2)

stipulates that the State shall not uake any law lvhich takes away of abridgcs

thc rrghts confirrecl by this I']a11 altd any larv madc in c:tlntravcrtttitltt, be vottl.

l-au,s in lnrcc includc laws passed by lcgislltul'e or tlther colllpctenL

authoriLy in the territory o1' Inclia. 'l-hcrelbrc, tlte rulc nladc by the

(lovernnrent o1'Kcrala taking away or abLidging any right conle rreci untlcr'

()luLptcr III'o1-thc Cclnstitution o1'lrtclia rvould be vtlid.

A nine .ludgc Llench o1'the l{on'ble Sttpl'ente Courl o1'lndia in thc

l)aurorrs " Mandal Ca.ie " (Indra Sawney V Union of India and Othcrs (l')1)2

Supp (3) SCC 210) autlroritativel.\7 rnterltrcted the Iau'rclating ttl rcsct'r,atitltls

in tltc context o1'article l6(4) o1'the (lonstitulion of lntlia. Ortc o1'the clei.tscs

rvhich wcre rntcl'plcted lty thc I lon'ble Supretne (loLrrt in tltc tle cision irl

Indra sarvhley sul)ra was rvhcthc:r rcscn,ati61 o1' l0')/u rn iilvrrr.Ll 6f'

ecortotrticalll' trackrvard classcs oi' thc people u'htl are l)()t cot rrrcd bv any

e xisting sclierlcs o1'rescrvatiot)S \\/as pelnlissiblc' uncler article li;('1) or rtot'?

I lrcir l-ortlslrip trbscl'vcd llttts:
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"Thi.s r:lause provide.s for a I0% reservatto)1 (it1
appbitxtments/posts) in favonr of econonxicoily backwurrl
,tecltot.t.t emong, th.e, opcn competition (rtott_re.st,rt,t:r/)
(:-(tlegor-v. 'l'hough tlte criteria i.r nll .,,,e I st,plt,ej br tltrt(l:vernntcn/ o[ [ttdia, it i.: obviott.s t/ttit the l.ta,s,i,s i.s. either
t.he 

_income of a per.son andh>r thc extc:nt oJ. propr:rt,y helcl
by htry The impugne.rl Mc:n.torunclum doe.s nr.tt sav- whether
this r:las,s ificat ion is made uncler ()lausc (4) or Clau.sa ( l)of Artir:le 16. E,v.iclentlv, rhis classificatron entong o
(:ote go).J, .utside Clatt.se (4) of Arlicle l6 is. not ancl t:aytnol
he relalecl to Clau,te (4) o/ Article .l 6. Rese rvatiott of I0%,
of the vacancies antong open competi.tion candidntes ott
tlte bosis of income/p roltcrty_h olditg tncans ext:lu.s.ion of
/hose above lhe clemurc:ali.ng line.fiorn Iht)s.e 102,t .srtr.rt.s.'l'he queslion rs whether thi"^ r.s c0tt,stiluti0rralltt
permissible ? Il/e think not.,'

'l'lreir Lorclshrps r'mphati0aIy a.s*,cr.e11 that r-ese rvati.. .ri rhc basis
of incanre critcrioll was constituri.naly impc,rrrissrble ancr 

'.icr. Sirce nine

ludge bcnch of'Ilrn'blc Suprenre (.).url unequrrroca y, rvith.ut a.y ro.' iilr.

the point this dicturn is binclrng on ail couns rn

o1- the (lonst itulion ol'Incli.,.
' rere carr lre no rescrvati..'ade f.r cconomicaily backrvnrd secti.rs

in the forwarcl curumunity in the right .f rhe .r,erwhcinring autrr,rity 
'f the

Suprcnre (burt which rvourri be contrary to artrcle r6 (4). It *,.uid vrorate
articlc l4 .1-the C.'stit,ti.n .1'rrrilia. '[hcre firrc, trrcr-c can rrc ,. rl.ubt rhat
tltc 

'ule 'vhich the Administrativc I)eparlrnc:'r i'tends to nr.kc is

Lrrrcorrsl itutiorral nrrd void.

. ._. i. ._,i .
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'l he only point trt be corrsitle|cil is rvhether bacl<wartl clrtsscs

cirrr bc identifiecl or.rl;,, ancl exclusir cli with refercncc to tltc ccttltonrtc

critelio n'?

The point:-: tJncler article l6 of Constittttion o1' lrrcjiil' llrcre

shall bc eqr-rality of opportr-rnity lirr nll citiz-en5 in tllntters rclrrlirt-p. ttr

ernployment or appointurenf to arr\ oft]ce unclc| thc Statc'. lft'.' trrtlr.

exception is article l6 (4) which empowcrs thc State to rlri.il(c

provision for the r.esr:r'vation of apllrtintrnent of post, in lirvorrr' ,rl'irriv

backr,varcl olass citizr:n. A nine Jirtlge Bench of ihe llon'ble Sr-rirli:ttic

Cor"rri in Indra San'lrniy vs. Union of lndia artcl others Allt 199']

SC 411 Held tlttts:

" lt follow's fi-rtn the Liis(tt\'\;')t'l trnder Qrr"r'titttt Ntt j

that a baclovctrd clttss cottniil be determiutttl only unrl

exclttsively witlt re.fbrence lo (c't)nornic (ri!ariott. ' 'Tl'tis

is the vieu, rrrtifbrntly 'lakt:rt ls.r, thi.r Cttirrt ttlcl tt'c

respectfLtlly ogre<t t'ttith the strntc " (entpha.ti; .:ttppIictl"

2 This vielv that I bacl<war''-l class cirnnot be deternlitle''1 ortl)'

and excllrsively rvitli iel'c.rtrtue tO i "plt()lttiC crite;irlrl r.r-as tilllr'rrt,rti bt

the Ilon'ble Supreutc. CoLrlt irr v,tr ious cases irrclutlirrg lVl. li:rri:rlrr,i

and Ors. vs. I.Inion i;f'lnclia (liOI) rrrrtl Ors.r\Tllll(X)7\('71 rr"i il'l'i

Prrvitra :rncl Ors. vs. [Jnion ol'Intli:r ,'\ili 2017 :;('iJ20
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3. Horv colllcl the Government cleteiminc/ the backwlrtlness'

Cor:ld it be determirrecl exch-rsivel'v orl the basis ol econornic t:Litcria'l

The proposal to resefve post solely on economic l-tasis is a violation ol'

thc Strpreme Court clccision quoted sLlpra

4. A/D may ptease also llote that ttrl" rrrg sr"rch ilrri'')lilllll

tlecisions, l.raving lcgal ramificatiorrs withottt lcgal aclvicc' tllirt [()o

!!.)ntrztr)r to the clecisrtlns ol'the l-ion'ble Sr-lprentc'Cor-rrt' mav crrd Lr1'r

'.r. .r vzli11 exerc lse.
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Lrttt, Sc cr<t l t t t .\''.
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