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ceog (s|arujo1m1ffUc[sg'loi crudq1ffu1ca .!$6,ecco)']-.!5ilecudg(dlol(dE

pc,Aodslmoda6J GrddooocQ) ruoolo6rDo m(oE66moo(mlo mtts.lo 2, 3 oo(m.l

oJreco6rnplalo ffuoolo6m (U)(o)lo . ceJ'ldodrnoo(mlolep croorrojo ffDo6rx(Iujg

ojl.,sJeoontlc (Eerc6n; dsleec(d')'l-orEleold$ 6,oo'loBjoA rud€6c@1oog

ojl<mr:looemo corsloioleo;rmrd.

pcEru.rtrcrd eo6moersmaoroe.J Gn(r)lcloBo ro(+o6t) tol6rcoo

oJ5il6sc(u)l-ors1a,cld(g ojieco6cBU66d Gto(I)lorc(o,'l6,oo(o) torc@1m1ojo

pscocolcrd a6ruc€D5odsl(molesjo cnlcorocnomrlm; octtoog ot lccoc.,sjmleJ)o

ffuoclo6rDo oodods)6rocculmo36ni. 5rxoo): fu)toflo Gecs(olQ))os

Bo6rnoersrnc 6ru6roi Asoka Kumar Thakur vs. Union of India

(MANUiSC/1397/2008), ffij"q:-it'JrFfla_--e=cezfuttts Up power

Corporation LTD vs. Rajesh Kumar.& others (MANU/SC /033412012) og1mfl

cr.flormJc<ol6sBgloE dnho): trF+.g, **"rffi. oJl.,sjo6rr1p{pp mlo.la,scmo

"rl5rElecslcotgl6rG'.

"Equality in Article 16(1) is individual specific whereas reseryation

in Article 16(4) and Article 16(4)-A is enabling. The d.iscretion of the

State is, however, subject to the existence of ,,back-viardness ,' and

" irndequacy of repres entation " in publ ic employmmt. Backwardnes s
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has to be b<tsed an objecti:te factbrs whefuas jnadequacy hos to

factually exist.

x x x x x x x x x x x x x x x x x x x x x xx

"The object in enacting the enabling provisions like Articles 16(4),

16(44) and 16(48) b that the State is empowered to identify and

recognize the compelling interests. If the State has quantifiable data to

show bacla,uardness and inadequacy then the State can mqke

reserltations in promotions keeping in mind maintenance of fficienc;t

which is held to be a constitutional limitation on the discretion of the

State in making reservation as indicated by Article 335. As stated

above, the concepts of efiiciency, backwardness, inadequacy of

representation are required to be identified and measured'.
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"Equality in Article 16(l) is individual - specifc whereas reservation in

Article 16(4) and Article 16(4)-4 is enabling. The discretion of the State is,

hov,ever, subject to the existence of " backwardness " and "inadequacy of
representalion" in public employment. Backwardness has to be based on

objectivefactors whereas inadequacy has to factually exist

x x x x x x x x x x x x x x x x x x x x x xx

"The object in enacting the enabling provisions like Arlicles l6(4)' I6(4A)
and 16(48) is lhat the State is empowered to identify and recognize the

compelling interests. If the State has quantifiable data to show

bacbwardness and inadequacy then the State can make reservations in
promolions keeping in mind maintenance of effciency which is held to be a

constitutional limitation on the discretion of the State in making reservalion
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as indicated by Article 335. As stated above' the concepts of effciency'

bach,vardness, inadequacy of representation are required to be identified

and measured',
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Article 16 (4) -'Nothing in this article shall prevent the State

from making any provision for the rcservation of appointments
or posts in favour of any backward class of citiAns which, in
the opinion of the State, is not adequately represented in the

seruices under the Sate. "

Article 16 (4-A) - 'T,{othing in this article shall pevent the State
from making any provision for reservation in matterc of
promotion [with consequential seniority,] to any class or classes

of poss in the services under the State in favour of the
Scheduled Castes and the Scheduled Tribes which, in the
opinion of the State, are not adequately rcpresented in the
services under the State. "

cBccocao,ocri rocp<6 crodl qenilorcrE 6tcdn" pcro! (2008) 6 SCC 1:

MANU/SC/1397/2008"6cm cecp$aS 6r)legocmo.S5 ag6fl"ca,csoiqos

eocrnoelsmc 6Di6roI GaofiD.,€rscDqos cuocx.d6m rooll6GBUA cns6€(m 16 (4), 16 (4)

("61) rcncocgooonggl cruoqrocejl <arorq4lrnl{ ollaJl qgcrgcollmo,qsnEccoll. 93-r:ic"

G.d5rnoeJsmo cerscnrojlaojlnd erupg. m;6!"ca,cs(ojl co(S.So6olo rsrdc('dce€lacd

(ri@o (por(3@-p) c)l6.J

30/04/2018

oc€96 ceq$cd e@6o.do .roq€,q6reccoJl.

"Il is important to bear in mind the nature of constitutionql
amendments. They are curative by nature. Article l6(4) provides

for reservation for Backward Classes in cases of inadequate
representation in public emplol,menl. Arlicle l6(4) is enacted as
a remedy for the pasl historical discrimination ag.tinst a social
class. The object in enacting the enabling plovisions like Articles
16(4), 16(4-A) and 16(4-8) is that the State is empowered to
identifl and recognise the compelling interests. If the Stqte has
quantifable data to show backwardness and inadequacy then the
Stale can make reseryations in promotions keeping in mind
maintenance of eficiency which is held to be a constitutional
Iimitation on the discletion of the Stote in making reserrqtion as
indicated by Article 335. "
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lt7th June, 1995-]

AftAct frirther to amend the Constitutibn oftndia.
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iE. the States have not
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backwa.dness and yet it has stuck a balance \alrh rhe princlple ofse.'L,lar,s,m uunrcl is the basicfearurc olrhe Consrirution by bringing in the concept of cfeamy layef Views have ohen been
,i expressed in this Coun lhat crste should not be the deaerminan; of backwardness and lhat theeconomic criteria alone should be lhe deteminant of backwardness. As slated above, we arebound by the decisioo in In&a Sawhney5. The questioD as to the .determinanf, 

ofbackwardnesscannot be gone into by us in view ofthe binding decisjon. L addition to iie aUove requirementsthis Couft in Indra Sawhney5 has evolved numeiical benckdrark tite ceiting_frmlr of SOZ 6aseaon post-specific roster coupled with fte concep! of replacenent to provlde immunity against thecharge ofdrscflmina on

CONCLUSION:

The impugned consritutional amendments bJ which Articles 16(44) and 16(48) have beeninserted flow_from Anicle l6(4). They do nor-atrec ure sr.ucrure oi)i.jit. ,Otol They retain tiecontrolling factors or the compelling reasons, naoely, backwardness anct lnadequacy ofrepresentation which enabies the SI
erhciency or,r," s"i"-J.mi,#:T i"::::i:"i:, fi:H::J firuS"I *:l;ffiX:confined only to scs and STs. rhey do not obtit; ; ;;; ;;;ffi;;;*n.requirements,namely, ceiling-limir of 50% (quanriralive^lirnjtarion), the;;;;; 

"i i."".y r"y* (quatirariveexclusron), he sub-classification between Osc on o# hana anJ!c, ""i!], on tne orher hand
T- l:11 ll_ 

hgr",.:a1hl:y5 , the c-oncept of posr-based noster *;irr in-ouirr concepr of
- 

replacemenr as heid in R.K. Sqbharwal8.

we reitemte rhat rhe ceiling_linir 
:l,r-01, 

,lr" concept of creamy layer ano rhe compelting
l?f,lll, nu^",y:, backwardness, inadequaiy of repiesentatlon 

,"nJ, 
o".,u,, adminisrrariveelltclency are all constitutional rc

opporn]ntry In A(rcle ro *oulo 
"ortujllttents 

wrlhout which the structure ol equality of

l::":":::tl ,$ case, as stated, rhe main. issue concems rhe,,exrenr of rcservation,,. In rhisregaro the concerned State will ha.,
reasons, namery, backwardness,,;:r::#""i ;i :ff*ffi,i:: .;;':iili,:illf,iJiHi
efficiency before making provision for rcscrvarion. ni ,tu,"a ufo"., ii. ir-prgneo prouision isan enabling provision. The State is not bound.to make."r".*,io"'ior'IirSf in mafter ofpromoaions. However if rhey wish to exercise trr"i. cis"_ioi."J."i" ,l.riprouo,on, ,r.,. s,uahas to collecl quandfiable data sl

:r"-,:lo,i:" orihat crass," il,;.i"#,X*r,l#;1;1ff:"",::nr:i:::.Tf^,J,:frrH*
made clear that even if the State has (

rc€ rnar rls .ese alron prouirion ao".tllll'lrng 'easons) 
as suted above, rhe state will have !o

^.0i50", o.obll;,";;1";;; #:i:ll:::f""::::'J;f",;::fi,ij,l..".n rhe cei,ins-,imir

i*:"":'.':"ilil1 ffir:il:'[J;,ilJ"'tutionar 
variditv of r'he consritution (seventv-sevenrh

rr phrl.rgqqn,r Amendmenr/ 0,,. ,oli 1l'il!-F'tst 
qmendmenr) Acr' 2000 rhe ( on'riru.on

lw.. UU and rhe aonsriturior rEigh!)_lrFr A,neldrenr, q(r.
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s not bound to make reservation for SC/ST in matter of Promotions.
such provision, the Statethey wish to exerclse their discretion and make
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