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15th March,201B
No.5.S.7/2018/AG

The Hon'ble Chlef Nlinrster

Government of Kerala

ThiruvananthaPUrain '

Dear Sir,

,4o* 5ub:- ReservaLiorr to the Scheduled Caste & Tribes in Kerala

Adnllnis[lative Servrce - legar opinion forwarding of - reg'

Ref: 1. Lettef daled 17 02'2018 of Honourable Chief Minister t0

lhe Aal/fcatc CcncraL

2.Rel ,e rl rtol o' Advocdle K somaprasao' Secretary

of tlle ) i"eOureo Cdste WPI[are Committee

As per the above fepresentation dated Nil' the Scheduled Caste

Welfare Committee requesteil lo make reservation in the selection and

appcintnent tc the posts ur]0er Kerala Administrative Service in all the

three Streams

The Keral.l Aiirlrrrlstralive Service was formed in the State of

Kerala as per sRO [lo 861/2017 published in Kerala Gazette Extra

Ordinary dated 2L) !)1017 lhe Kelala Adrninistrative Service Rules'

2018 canre into forcc Trltfr eFFect from 01 01 2018 The objectives of

bringing inLo force K{irala Administrative Service is to build a cadre of

public servants as the secono llne of manaqerial talents for Government

for effective ln] plemcn i:ation of GoVernment po|icies and prograrnmes

anci to pfovide opl)t)ftunities fof growth for bright' talented and

I
T
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committed officers irl Govarrirrlerrl Service and prepare them for senior

level adminlslrat ve and rTlilnageflar posiuons in public service and also to

constitute the feeder category for the recruitment to Indian

Administrative Sefvlce irr Kerdla Cadre through appointment by

promotion from State ClvLl Service category superseding the existlng

rules in this regard. R!icl 5 ol the Kerala AdminLstrative Service Rules,

2018 provides that ihe F.Lr L's of reservalion of appointrnent ln Rules 14 to

17 of KS & SSR slra apply to appolrtment by direct recruitment l0

Kerala Adminstrdtvc Sefvire under Stream-l under Rule 12'l'lethod of

appointment ancl qualLllc.rLiof. As per Rule 12 oF Kerala Admlnistrative

Service there afe lhfec .alegorles ie Stream-l(Direct Recruitment),

Stream-II(By transfcf RecrL.ritment from Regular Employees or approved

probationers in any Government Departments) and Stream Iil(By

transfer appointments ffonl Candidates holdlng first Gazetted post or

above any DepaftrnefL iir Sc'leclule -l and equivalent post in common

categories listed in Sclrcdrl{r.l-l). As per Rule 5, reservation is applicable

to Stream-l and not ap1;rcabie to Strean]s II and III for which the

method of recruitmefl is 8y'-tr.ltrsfer.

The rese|valicir r"r lr.Jsls under Lhe State ls governed by Rule 14 t0

17 ofthe Kerala State 3nd S!bordirrate Service Rules. As per Rule 14 to

17 the reservation is ailplcable only for dlrect recruitment and ll is not

applicable for by-transfer aId by promoton methods Therefore, Rule 5

of Kerala Adminislr.riive Service pfovldlng reservation in Stream-l is in

accordance with Rule 14 t0 17 and not providing reservation in Stream ll

& III is also in consonance \'/ith Rlrle 14 to 17 KS & SSR.

In the Slate of l(rrJa rro reservation is provided either for

promotion or for appoir)[nri]rlt by'transfer. Therefore, the request made



2359003i2018/P&ARD(OS)

in the representatlon 1o ll:rke reservation in Streams-Il & lll also is not

in accordance wllh re5dr'.liror) pr)licy of lhe State Government ln case

the reservation LS nr.jde ili)lil calrre to Streams-ll &l1l that would have

wide ramjflcatlons lor L :e rea5orr lhat the sarne principles has to be

applied for ihe al olhcr liosts under the State which are filled up by

prornotion ancl by-tfansii I nrethoC of appolntment At present the post

which are fillecl up by p orlrotrcf or by appointment by transfer do not

provide any reservation :,lld tllereFore, ln case reservation is provided to

Streams II & l1!, the crrlloyees worklng ln other posts under the State

would be discrirnlnalti.rl ancl tlley may also claim for reservation in

promoted post ancl in th': pDs[s frl ed by appointment by transfer'

In the decislorr rrr irdfa SJwhney etc etc Vs Union of India and

others reported irr Alii 1tlr3 5C 4/7, the Hon llle Supreme Couft has held

that reservalio crrrltloi L.r rrrJ.le applicable to promotions The Hon'bie

Supreme Court has helil iiral iL is settled proposition of law that right to

be consldered for pron c,l:rr is a condition of service Once a person l5

appointed, he is govetnecr liy the condllions oF service applicable thereto'

Appointment and corlcjit:'Jrs of service are two separate incidents of

service. Conclition of :crvice exclusively come with the expression

"matters relates to cnrplr)yment" and are covered by Article 16(1) and

not by Article 16(4) Wherr all ollrer conditlons of service fall outside the

purview of Article 16(4) lncl afe exclusively covered by Article 16(1)'

then where is the ju5tiiicrl on to bflng promotion with Article 16 (4) by

giving strained inearrin! t:r tht expression'posf Accordingly the Hon'ble

Suprerne Court has he d t rat Artrcle 16(4) makes a departure only to the

extent it permits the .',jti,r. (io'/efnment to make any provision ior the

reservation of appoirrtrneirtt or posts at the initial stage of appointment

and not i11 the process ol rronlol on'

'!
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ln view o[ tlLl' rit ] atlor of lalv made by lhe Hon'ble Supreme

Court 1n Indra Saf/lrT, r/: c:lsc, Article 16(44) was introduced by

Constitution (SevenLy-Si!.nLh Anrendment) Act' 1995 As per Article

16(44) nothing in llrl5 A r:lclcs prevenl State Frorn making any provisron

forreservationiJ']|I]iliLciIJIj]rorl]oLion,withconseqUentialseniority,to

any class or cla55r9 !l fr.r:r's lrl tnc services under the State in favour of

the Sched!iecl C.r:ii| ;rr ';clreitrled 
-iribes which in the cpinion of the

State are not acleilLr:11!:,, eFresenled ln the services under the State'

Anicles 16(44) is.r'f r; :rtrlll provlslon to the Government to make

provisions for ap!iy r9 r",lilr\r'llr!n ln the matter of promotion also

However the Slale llars li-, rlak':r a sludy and to form an opinion regar0lnq

the adequacy o1' lhe irti irrcfs oi SC & ST in services under the State

The Kerala Adnlltlrstt.'ri|rr' Slirvlce is formed only with erfed from

01.01.2018 and lfe.err'i, (:' thLr .ldequacy of the members of SC &ST

cannot be consiilered af tirjs lfage Only after filling up the post under

the Kerala Adn'lrrristririlr'. :tvlce and no adequate repfesentation of 5C

& ST is made, ther ofr:/ iire fic\{er under the enabling provisions of

Article 16(44) car'l bc iri!.i"!:il il Ls relevant to note that under the State

Service or SuborLli(rrie :irrvlce, llre State Government have not yet

invoked the enall|ir! l):! 'i,' cr' lrlrder Artjcie 16(4A) Therefore' invoking

power undei thc Arr'rc r 16(44) n respect of Kerala Adminlstratlve

Service only would be Cl:i.riminatory in respect of other Services ln the

decisjon in Ralendra Vs i,r'ricl oF lndla reported in AtR 1968 SC 507 it

has been helcl by llre rijr,ole Supreme Court that Article 16 (4) Ls an

enabling provision .rf,l Ll c ,ofrcr under Article 16(4) cannot be exerclsed

as a matter of rl!ilrt i,! tllc s'rn]e s a discretion vested with the

Government.



2359003/201 BiP&ARD(OS)

ln the decsi('i'r lj!Lfil uan l'1eena Vs state of Rajasthan &

others, reported ln l:'.)-il I scc 467 the Hon'ble supreme couft held

that the conditiorr irt: .riri-ilr' IoI rnakinq provisions for reservaUon in

promotion posls ]r'r r, : ; rr.lr:y Lir I€presenta[ion of members of sc &sT

and asceatainnerll r'i i,ccs'ii[Y of such reservation Accordingly the

notification provid nq l::r 'ralion ior pronlotlons for members of SC &57

with consequerrllirl sLi i ,r' issLrecl by Lhe State of Ralasthan without flrst

acquiring the clti;l 1r:li .l r:r Ic!.rrdrnq the inadequacy of representatlon

of SC & 5T if plrL.r lc '-r, 'rs \"]as sel'aside by the Hon'ble High Court of

Rajasthan and il v/.i, !f lrcrl by the Hon'ble Supreme Court in that

decision reporled ir 2r Irl)SCC467 ln the above decision the Hon'ble

Supreme Court follot,-'r lrr' cacrslon ln l'l Nagaraj's case reported In

2006 (B) SCC 212 I - lo lrle Supreme Court in B K Pavithra and

others vs. Uniorr 0i Lr , I I iri otilefs reponed in 2017 (a) scc 620 has

held that the nli)t3 r.L I ,lt Ltrctc is no proportionate representation in

promotional posr: 1L'r :: . I vt-{ .aLegory candidates is not by itself

sufficient to qrairt -,r :.!lrrcrlllJl senloriry to promotees who are

otherwise luniors ' ilonL)e Suprenle Court has held that the

determination of lra.ri- I : ,j of I epresentation' backwardness and overall

efficiency is nland;rior, i: cxefcising pcller under Aiiicle 16(4A) ii is

for the State to deci(l,r Lrr,L rllere !!as compelling necessity for exercise

of such power and aleLl, ) , ol the State was based on materials includrng

the study that over.'rii '. .:r . rrc'/ ls nol compromised'

The KeralJ A.i r.rirv. Sefvice is formed as stated in the

objectives is lo ptcr'rr.l , 'i ,[: !e n]plementation of Government pollcles

and programmes lr|1 I .: -iL)ril ':nc efficlency oF service is mandatory

The provlsions of [.1:i. , r' , ]lrllLslrltlvc Service Rules are drafted In such

a way to make ;lir r: ! a | :i{:r!lce under the State to implement the
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policy of the GQ rr

reservation has .'ll1i.'

reservation iS l(rl orrL I

the Kerala Ad|lllll]!Lf .il

is no necesslty i.ar 1'ria

method of recrt lill]rl

was entfusted tQ I i'

feedef categorY lc r''

coming under tllc fti l

there is no discfirilr-ri

of service tne sclact -' l

necessity at tlr is llari

Administrative Ser !ir'

'llr,ralrr-i, the provision relating to tne

i.rtLr Ln.ol.poraled. Therefore the principles of

. r' Llr. irrJiler oi appoinlment to the post unoer

, :;j r 'i' Tlrerefore I am of the view that there

, :!:r'ri,iicrr in the Stream Il & ill for which the

,y i i|:'i.:T, The lly-transFer selection method

:!, (o !,rl..it the best candiclate from among the

I . r ll',r efliciency of service All the candidates

'-rtrLloLy cen compete for selection Therefore

r r r lhr: !ielection Only to maintain the efficlency

. i-iirr;'ilr:d v/ith the PSC Therefore there rs no

rr iiLiii,.' Ieservatior'l in Strearn iI & lll of Kelala

t

Yours sincerelY,

,'( /4-,

c.p, suHnil-u pnns,qo

ADVOCATE-GENERAL

A^; R
o..rc95-are9lru}




