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No. S.5. 7/2018/AG 15% March, 2018

The Hon'ble Chief Minister
Government of Kerala
Thiruvananthapuraimn.

Dear Sir,

Sub:- Reservation to the Scheduled Caste & Tribes in Kerala
Administrative Service — legal opinion forwarding of — reg.

Ref: 1. Letter dated 17.02.2018 of Honourable Chief Minister to
the Advocate General

2 Representation of Advocate K. Somaprasad, Secretary
of the Scheduied Caste Weifare Committee

As per the abave representation dated Nil, the Scheduled Caste

Welfare Committee requested to make reservation in the selection and

appointment to the posts under Kerala Administrative Service in all the

three Streams.

The Kerala Administrative Service was formed in the State of
Kerala as per SRO No.861/2017 published in Kerala Gazette Extra
Ordinary dated 29.12,2017. The Kerala Administrative Service Rules,
2018 came into forcc with effect from 01.01.2018. The objectives of
bringing into force Kerala Administrative Service is to build a cadre of
public ser;fants as the second line of managerial talents for Government
tor effective implementation of Government policies and programmes

and to provide opportunities for growth for bright, talented and
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committed officers in Governiment Service and prepare them for senior
level administrative and managerial positions in public service and alsa to
constitute the feeder category for the recruitment to Indian
Administrative  Service in  Kerala Cadre through appointment by
promotion from State Civil Service category superseding the existing
rules in this regard. Rule 5 of the Kerala Administrative Service Rules,
2018 provides that the Rules of reserva.tion of appointment in Rules 14 to
17 of KS & SSR shall apply to appointment by direct recruitment to
Kerala Administrative Service under Stream-1 under Rule 12 - Method of
appointment and qualilication. As per Rule 12 of Kerala Administrative
Service there are three categories ie. Stream-I(Direct Recruitment),
Stream-II{By transfer Recruitment from Regular Employees or approved
probationers in any Government Departments) and Stream I11(By
transfer appointments from Candidates holding first Gazetted post' or
above any Department in Schedule -1 and equivalent post in common
categories listed in Schaduled-I). As per Rule 5, reservation is applicable
to Stream-I and not applicable to Streams II and III for which the

method of recruitment is By-transfer,

The reservation in posts under the State is goveméd by Rule 14 fo
17 of the Kerala State and Subordinate Service Rules. As per Ruie 14 to
17 the reservation is applicable only for direct recruitment and it is not
applicable for by-transfer and by promotion methods. Therefore, Rule 5
of Kerala Administrative Service providing reservation in Stream-I is in
accordance with Rule 14 to 17 and not providing reservation in Stream 11
& T11is also in consonance with Rule 14 to 17 K5 & SSR.

In the State of Kerala no reservation is provided either for

promotion or for appointment by-transfer, Therefore, the request made
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in the representation to maxe recervation in Streams-11 & 11T also is not
in accordance with reservation policy of the State Government. In case
the reservation is made applicable to Streams-11 &I1T that would have
wide ramifications for U.e reason that the same principles has to be
applied for the all other poéts under the State which are filied up by
promotion and by-trarsfor method of .appointment. At present the post
which are filled up by piomotion or by appointment by transfer do not
provide any reservation &nd therefore, in case reservation is provided to
Streamns 11 & 111, the employees working in other posts under the State
would be discriminated and they may also claim for reservation in

promoted post and in the posts filled by appointrent by transfer.

In the decision in (ndra Sawhney etc etc, Vs. Union of India and
others reported in AIR 1593 SC 477, the Hon'ble Supreme Court has held
that reservation cannot Lo made applicable to promotions. The Hon'ble
Supreme Court has held that it is settled proposition of law that right to
be considered for promoiicn is a condition of service. Once a person s
appointed, he is governea by the conditions of service applicable thereto.
Appointment and condit:ons of service are two separate incidents of
service.  Condition of service exclusively come with the expression
“matters relates to employment” and are covered by Article 16(1) and
not by Article 16(4). When all other conditions of service fall outside the
purview of Article 16(4) and are exclusively covered by Articie 16(1),
then where is the justification to bring promotion with Article 16 (4) by
giving strained meaning to thi expression ‘post’. Accordingly the Hon'ble

“Supreme Court has held tat Articie 16(4) makes a departure only to the
extent it permits the State Government 10 make any provision for the
reservation of appointments or posts at the initial stage of appbintment

and not in the process of nomotion.




2,359003!2018!P&ARD(OS)

In view of the delaration of law made by the Hon'ble Supreme
Court in Indra Sawhroy's case, Article 16(4A) was introduced by
Constitution (Seventy-Sevaenth Amendment) Act, 1995. As per Article
16(4A) nothing in this Aticles prevent State from making any provision
for reservation in mattern of promotion, with consequential seniority, to
any class or classes of posis in the services under the State in favour of
the Scheduled Caste an. Scheduled Tribes which in the opinion of the
State are not aclec{uatt‘fa ; represented in the services under the State.
Articles 16(4A) is ai ciabling provision to the Government to make
provisions for apply:mny servauon In the matter of promotion also.
However the State has o imake a study and to form an opinion regarding
the adequacy of the mamoers of 5C & ST in services under the State.
The Kerala Adminisirative: Service s formed only with effect from
01.01.2018 and- thereic:c the adequacy of the members of SC &ST
cannot be considered at tiis stage. Only after filling up the post under
the Kerala Administrative Service and no adequate representation of SC
& ST is made, then on:y the power under the enabling provisions of
Article 16(4A) can be invoked. s relevant to note that under the State
Service or Subordinate Service, the State Government have not yet

“invoked the enabling prevision under Article 16(4A). Therefore, invoking
power under the Artici: 16{4A) in respect of Kerala Administrative
Service only would be discriminatory in respect of other Services. In the
decision in Rajendra Vs. Union of India reported in AIR 1968 SC 507 it
has been held by the rizrble Supreme Court that Article 16 (4) is an
enabling provision and U power under Article 16{4) cannot be exercised
as a matter of right &« the same Is a discretion vested with the

Government.
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In the decisicn i Suraj Ban Meena Vs, State of Rajasthan &
others, reported in {201ty 1 5CC 467 the Hon'ble Supreme Court held
that the condition pieenent for making provisions for reservation in
promotion posts are iiiid uaLy of representation of members of SC &ST
and ascertainment o ncessity of such reservation. Accordingly the
notification providing revervation for promotions for members of SC &ST
with consequentia s oty issued by the State of Rajasthan without first
acquiring the quaiifiat d.a regarding the inadequacy of representation
of SC & ST in public i .25 was set-aside by the Hon'ble High Court of
Rajasthan and it wa upheld by the Hon'ble Supreme Court in that
decision reported in 2011 1) SCC 467, In the above decision the Hon'ble
Supreme Court follow s 2he decsion in M. Nagaraj's case reported in
2006 (8) SCC 212, il -lon'ble Supreme Court in B.K. Pavithra and
others Vs. Union of L el others repoﬂ‘éd in 2017 (4) SCC 620 has
held that the mere ... i.at there is no proportionate representation in
promotional post for riarved  category candidates is not by itself
sufficient to grant n;‘\_;;.E‘i-quliantial seniority to promotees who are
otherwise juniors. e ron'ble Supreme Court has held that the
determination of inad.r.o % 7y of representation, hackwardness and overafl
efficiency is mandaior, ¢ exercising power under Ariicle 16(44). it is
for the State to decidw inat there was compelling necessity for exercise
of such power and deui: of the State was based on materials including

the study that overall « i:ooncy is not compromised.

The Kerala Adinisi.rative Service is formed as stated in the
objectives is to provid: lictve implementation of Government policies
and programmes ana s 2fore the efficiency of service is mandatory.
The provisions of Kers . fuaninistrative Service Rules are drafted in such

a way to make an aiiEnl senvice under the State to implement the
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policy of the Guweits

reservation has alrow

reservation i1 not onut

the Kerala Administat. -
is no necessity Lo i

method of recruitme:

was entrusted to i

feeder category te i

coming under the fee s

there is no discriminat

of service the selection
necessity at this stag- w2

Administrative Service.

Srream-l, the provision relating to the
oen incorporated. Therefore the principles of
0 the, matter of appointment to the post under

Survice. Therefore I am of the view that there
resErvation in the Stream 11 & 111 for which the
sy-traasfer, The by-transfer selection method

.0 (o solect the best candidate from among the

Lo the efficency of service. All the candidates

~ategory can compete for selection. Therefore
s e selaction. Only to maintain the efficiency
- eprrusted with the PSC. Therefore there i1s no

ake reservation in Stream II & III of Kerala

Yours sincerely,

C.P. SUDHAKARA PRASAD
ADVOCATE-GENERAL

.~
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