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probationers in any Govefftment Departments) and Stream III(By

tmnsfer appointments from Candiilates holding first Gazetbd post or

above any DeFrtm€nt in Sdredule -I and equivalent post in common

categories listed in Scheduled:I). As per Rule 5, reservation is applicable

to Strearn-I and not appticable to Streams II and IIi for which the
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In view of the declaration of law made .by the ,Honlble Supreqre
,Court !niniIndra ,Sawhneyls ' cacasel 15(4A) was inhodubed liyAriicle &l

. Con$titution. (Se\)n (Seventy-seventh Amendment) Act, 1995. .AsAs per. Article

16(4A).noth'ng in this Articles prevent State from making any provision

for reseryation in, matters of promtpromotion, with consequenfial seniority, tot.

any class or classes of posts in the services under the State in favour oJ

tie Scheduled Caste"ste"and Sctredruled Tribes which in the'cthe'opiiioh of ther.rE JUr tEuurcu \-dsttr c||lu J€nguutcu tfll)es vvntcn tfl fne opnton oI f,ne

State are not adeqljat€ly represented in the servic€s under the state.

Articles.l6(4A) is an enabling provision to the Government to makeArtrcles . ro(zlA) is an enaDllng provlsion.to the Government t0 make

provisions for applying reservation in the matter of promotion also.

However the State has to make a shrdy and to form an opinion regarding

the adequary; of the rnembers of SC & ST in services urtder the State,

The Kerdla Administrative Service is formed only with effect. from

01.01.2018 and therefore the adequacy of the members. df SC &Sf,
' 

cannot be considered at this stage. Only after filling up the post under

Artide 16(44) can be irvoked. It is relevant to note that under the S-tate ;
Service or Subordinate Service, the State Government have not yet

invgked ttre enabling provision under Article 16(4A). Thereforq lnvoking

power under the Article 15(4A) in respect of Kerala Administrative :;

seMce,oj|ywoU|dhediscriminatory.inrespectofotherservices'Intie
' 

decision in RajendrF Vs. Union of India reported in AIR 1968 SC 507 jt .

has been held .bV the Hon'ble Supreme Court that Articlb 16 (4) is an

enabling provision and the power under Article.16(4) cahnot be exercised

as a mater .of r'qht as the same is a discretion vested with the
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Pscotocm-

oqgccac"ocrllqo ffuocr.lo5lDo

16(4 og) qoco.

@cotffilq"

o0do.Sioroccu(m(oc5rD'' 6D€accr,o.$5 ffU@tl"Ga'csoilqos eoem"esrnc snno:I

ooacacoa,acd (o.)c&d GDrJ] qenllcorno acon- Pool (2008) 6 SCC 1:

MANU/SCI 397/2008, UP Power Corporation LTD v' Raiesh Kumar &

others (MANU/SC/0334/201 2) "6nrtl 
olla:lrn;cnorandld sDeg ca,cscilqos pc

r oll.oo;roroilqgg cnloleonn. 4enilac$<oi5enl.

"Eaualitv in Article I6(l) is individual - speciic whereas reservation in

lrticte tb4) and Article I6(4)-A is enabling' The discretion of the State is'

however sibieit to the exisrence of "bachnarditess " and "inadequqcy of
representafi;n" in public employmenl. BackwArdness has to be based on

oiiecti'teiaaors wherdas inadequacy has to factually txist '

x x xx xxx x xx xx.x :xxx xxx xx xx

"The object in endcting the enabling provisions like Articles- 16(4)' 16(44)

and 16(44 is that thi State is empowered to identify, and 
-lecognize 

the

compeliing inlerests. IJ the State has q antifable .data to show

baikwariness .and inadequacy then the State can make reservations in

"r".iiioi i*nr in miid nrainrenanie of effciency which is held to be a
'cottstitutional [iniiation on the discretion ol the State in making reservation
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This file deats.with the r€servation to SCST to b€ giy€n in KAS.

The advice of tlie Advocab General in thb caso l8 availabts et page 21€1 CF.

But the Dd'partnent has argLain needlessly sent the.fle to the Law D8parlnFnt, and

the Law.S€cretary ha5 giv€n advice $fiich is at veriance wlt.h f|at bddercd by ttre

Advdcale General.

yl We may go by thE advlce of the AdvocaE Gen€ral in the matEtr-
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