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”-'-No SS. 7/2018/AG S  15"March, 018

o ‘lhe Hon'ble Chlef Mlmster s

Government of Kerala

I Thtruvananthapuram

Sub Reservatton to the Scheduled Caste & Tnbes in l(erala.
Admmlstrative Serwce legal oplnlon forwardmg of - reg

Ref: 1. Letter dated 17,02. 2018 of Honourable Chlef mester o -
' . the Advocate General :

: 2 Representatlon of Advocate K. Somaprasad Secretary _. |
of the Scheduled Caste Welfare. Comm:ttee

_ As per the above represental]on datecl NI! the Scheaulecl Caste'-'
_ Welfare Commlttee requested to make reservatlon in the selection and |

B - aappointment to the posts under Kerala Admlnlstratwe Serwce in all the -
_three Streams. | o . |

The Kerala Admlmsl:ratlve Serv:ce was formed in the State of o

 Kerdla as ‘per SRO- No.861/2017. published In Kerala Gazette Exra .

o -",Ordinary dated 29.12. 2017 The Kerala: Adm:mstratwe Servzce Rules, RS
2018 came into force with effect from 01.01.2018. ‘The ob]ectwes of

brmglng lnto force Kerala Administrative Ser\nce is to - build a cadre of

publlc servants as the se::ond line of rnanagerlal talents for Govemment - '
for - effectwe lmp!ementatton of Govemment policles and programmes . | | )
and o pmvide opportunlttes fer wth for bnght, telented and



s

- .ommitted off' icers in Government Servrce and prepare thern for semo: =
o level admanrstratrve and managura! posrtlons m public sermce and also to -
| _eonstltute the. feeder - category for the recrurtment 10 Indlan':" '
Adrrrinistrative "Ser'vir”:e in’ Kerala Cadre through appolntment by'
promotron from State ‘Civit Ser\nce category supersedlng the exrstlng-
. rules in thIS regard Rule 5 of the Kera!a /-\dmrmstratrve Semce Rules '
| 2018 provrdes that the Rules of reservatlon of appomtment in Rules 14 to
170 of Ks & SSR shall apply to apporntment by dlrect recrurtment o |
Kerala Admlnlstratlve Service. under Stream-I under Rule 12 - Method of | o
appomtment and qualrf’ ication. As per Rule 12 of Kerala Admlmstratwe. _.:
. '_ 1 Serwce there are three categones ie. Stream-I(Dlrect Recru:tment),_
| Stream-II(By transfer Recruutment from Regular Empioyees or approved
- probatloners_ in any_Government Departments) and. Stream _.III(By_: '

transfer appointmentsfrorn' Carrdidates holding first :Gazetted post or

above any Department in Schedule —I and- equwalent post in common :
categorles listed in Scheduled-l) As per Rule 5, reservation is applrcable -
to Stream-I and ot apphcable to Streams II and III for which the o

method of recrultment is By—transfer

The reservatron in postsunder the State is governed by Ru!e 14 to " _' ]
17 of the Kerala State and Subordlnate Senm:e Rules As per. Rule 14 to

17 the reservatron is appllcable only for direct recruitment and it is not

apphcable for. by-transfer and by promotron methods Therefore, Rule 5 '_

of Kerala Admtmstratwe Service provrdlng reservation in- Stream-I is in

o f aooordance Wlth Rule 14 ao 17 and not prowdmg reservatlon in Stream Il -

& III is alao in oonsonance w!th Rule 14 to 17 KS & SSR.-

| In the State of Kerala no reservat:on IS provrded erther for' |
promotron or for appolntment by-transfer Therefore, the request made' N .' -



| '-_-|n the repreeentatron to make reservatlon in Streams-fu & m a|50 ,5 not_ o

'_ in aooordance with reser\/ation policy of the State Government In case
i -the reservatron is made applicable to Streams~II &III that would have S

" I_'Wlde ramlﬁcatrons for the reason. that the same prrncrples has - to be |
' _applled for the all other posts under the State Whlch are filled up by

promotron and byﬂansfer method of appointment At present the post

| : which are ﬁlled up by" promotion or by appointment by. transfer do not o
i _provrde any reservatron and therefore, in case reservation is provrded to

Streams II & III the employees working m other posts under the State'

_ would be discrimmated and thev mav also clalm for reservatron - B

s promoted post and in the posts fiiled by appomtment by transfer

In the decrsron in Indra Sawhney etc etc Vs. Unlon of Indra and

- '_ others reported inAIR 1993 5C 477, the Hon'ble Supreme Court has held |

' that reservatron cannot be made applicabie to promotions The Hon'bie I o

N _'-Suprerne Court has held that it is settied. proposmon of iaw that nght to
' be considered for promotron is a condition of : service. Once a person is -
- appomted he i is govemed by the. conditrons of semce applrcable thereto

. Appointment and cendrtions of service are two separate incidents of o
__ -serwce Condroon of service exdusweiy come with- the expression - .
matters relates to ernployment" and are covered by Article 16(1) and

- not by Aticle 16(4) When all other cohdltions of serwce fall outsrde the )

_pumew of Artrcle 16(4) and are excluswely covered by Artrcle 16(1),
~then where is the ]ustiﬁcation to bnng promotion with Artlcle 16 (4) by _.
,_-'glvrng strained meaning o the expression ‘post’. Acoordrnglyme Honble -

. Supreme Court has’ heldti'ratArticie 1&(4) makesa departure OﬂlYtOthe . .
| ‘extent It permits the State Government to meke any provision for the

o reeervatron of appolntments or posbs at the initrai sl:age of appointment
- and notln theproress of promghon L . _



| In view of the declaration of law made by' the Hon'bl: Dl
Court in Indra Sawhney’s case, Article 16(4A) was mtroducul v

Lonstltution (Seventy -Seventh Amendment) Act, 1995, As per Ariii

16(4A) - noth:ng in this Articles prevent State from making any DIDVISIOII

- for reservation ln matters of promotron with conseguential semorlty, to

~ any class or classes of posts in the services under the State in favour of =

the Scheduled Caste and Scheduled Tribes whrch in the Opmmn of the
State are not ade_quatel_y rep_resented in the services under the State.

Articles 1_6(4A)' is an enabling provision to the Government to make

provisions for applying reservation in the matter of promotion also.
However the State has to make a study and to form an opinion regarding

the adequacy of the members of SC & ST in services under the State.. |

The Kerala Admmlstrattve Servrce is formed only thh effect from
01.01.2018 and therefore the adeguacy of the members of SC &ST
cannot be consrdered at this stage. Only after filling up the post under
the Kerala Administrative Service and no adequate representatron of sC
| & ST is made, f:hen only the power under the enablmg provrsnons of
~ Article 16(4A) can be invoked. It is relevant to note that under the State

“ Service or Subordinate Service, the . State Government have not yet -
) mvoked the enabhng provusron under Artlcle 16(4A). Therefore mvoklng

power under the Article 16(4A) in respect of Kerala Admtmstratlve

Service only would be dascrlmlnatory in respect of other Services. n the .

decision in Rajendra Vs. Union of- Indla reported in AIR 1968 SC 507 it -
has been held by the Hon'ble Supreme Court that_Arl_:che 16 (4) is an

‘enabling provision and the power under Article 16(4) cannot be exercised

~ as a matter ‘of right as the same is a dlscretion -vested W|th the

- Government
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in the decnsnon in Sura] Ban Meena Vs. State of Ra]asthan &
ers, reported in (2011) 1 5CC 467 the Hon'ble Supreme Court held
_ that the condition precedent for making provisions for reservatlon in
'promotton posts are madequacy of representatlon of members of SC &ST .
and’ ascertalnment of necessity of such - reservatior. Accordmgly the
notlﬁcatlon prowdmg reservation {m promotions for members ot SC &S5T

o with consequential senlonty issued by the State of Ra]asthdn without first |

acquiring. the qualiﬁab|e data I’e(]dldlng the madequacy of representatlon
of SC & ST in public services was set-aside by the Hon'ble ngh Court of
Rajasthan and it was upheld by the Hon'ble Supreme Court in that
decrsuon reported in 2011 (1) SCC 467. In the above decas:on the Hon'ble
Supreme Court followed the decision in M. Nagara]s case reported in
2006 (8) SCC 212. The Hon'blc Supreme Court in B.K. Pavithra and
others Vs. Union of Indla and olhers reported in 2017 (4) SCC 62.0 has
heId that the mere fact that therc: is no proportionate representation in-
: promotlonal post for reserved category candldates is not. by itself
sufficient to grant consequentmi seniority to promotees who are |

' oi:hermse ]uniors The Hon'ic Supreme Court has . held that the

determmation of madequacy of representation, backwardness and overall _ -
efficiency is mandatory for exeu ising power under Article 16(4A). It is '- :
for the State to decide that there was compelllng nnecessity for exermse
of such power and det:{suon of the: Siate was based on materials mcludmg :
| the study that overall efficiency i not compromlsed |

The Kerala Admln:stratm _ Lorvice s forrned as stated in the .
ob]ectwes isto prowde effect:w nnplomentation of Government pohmes
~ and programmes and therefm e {he clhcaency of service is mandatory. -
The provisions of Kerala Admnm Araive Service Rules are drafted in such
a way to make an efficient scivice snder the State to implement the .
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~ policy of the Government. Stream-I, the provision relating to the
reservation has already been incorporated Therefore the principles of
reservatlon is-not omitted in the matter of appomtment to the post under "
the Kerala Admrmstratlve Serwce Therefore Iam of the view that there
“isno necessrty to make a reservation in the Stream II & I for which the
method of recruitment is by-transfer. "The by -transfer selection method |
'was entrusted to the PSC to select the best. candldate from among the -.
| feeder category to malntam the efficiency of service. " All the candidates - |
coming under the feeder category can cornpete for selection. Therefore '_
- there is No dlscnmmatlon in the selection. Only to maintain the efficiency
“of service the selectlon is entrusted with the PSC. Therefore there is no
necessity at this stage to_make reservation in Stream II & III of Kerala

Administrative Service.
~ Yours sincerely,

' C.P. SUDHAKARA PRASAD
ADVOCATE-GENERAL
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” “Equahgz in Artzcle 16(1) is. mdzwdual - speczﬁc whereas reservatzon in

L Amcle 16(4) and Article 16(4)-A is. enabling. The discretion of the State is, -
" however, subject to the existence of “backwardness” and “inadequacy of
' representation” in publzc empleymenr Backwardness has to be based on
g abjective facrors whereas madequacy has to ﬁzctually exxst '

X X XX XXX X XX XXX XXX XXX XX XX

| "‘The object in enaefmg the enablmg proviszon.s !:ke Arncles 1 6(4) 16(4A)
-~ 'and 16(4B) is that the State is empowered to identify and recognize the "
- compelling * interests. - If the State has - quantifiable data .to . show
backwardness and inadequacy then the State can make reservations in-

- promotions keepmg in mind maintenance of efficiency which is held tobe a

B consmutzanal kmztauon on the dzscrenon of the State in makmg reservatzon’ S
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s mdicated by Amcle 335 As stated above, a‘he concept.s' of eﬁ‘ c:ency, |
backwardness, madequacy of reprasentatmn are reqmred to be Identif ed

h and measurea’" .
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o o :Arucle 16 (4) - “Nothmg in. thfs' artlclc sbaﬂ prevent the St&te o
ing any provision. for: the reserv _ o
- ;or pasts in favour of any backwam c}ass of cmzans which, in .
. " the" opinion of the State is not adequatefy repzesented in the -
o sarwces undar tbe Stata .

-'-"'Aracle 16 (4-A) ”Notmng m tlus AIHCII: s‘hall pmventtchtateﬁj-" o
" from making any provision- “for “ reservation in  matters. of - T

L pm!nonan [Mﬂl consequentml semor;ty,] fo any class or classes - . .
. of posts in the -services - under .the - State in favour of the:

. Scheduled Castes and the Scheduled Tribes’ which, in the =

 opinion of the State, are not adequats]y rcprcsented in the |
_sam'ces undcr tbe State '

\“«A feiaeueoa;a;-oca @O@(ﬁ cmarél txgsrﬁlwtﬁ Eiﬂn.ﬂ @am,s (2008) 6 SCC 1
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Tt s xmpoﬂant to bear in mind rhe nature of comtzmtzonal B
- ‘amendments. They are curative bynature Article 16(4) pmwdes k
* for reservation. for Backward Classes in cases of inadequate -
- pepresentation in public employment. Article 16(4) is ‘enactedas
" a'remedy for the past historical discrimination against a social -
- class. The object in enacting the enabling provisions like Articles
' 16(4), 16(4-4) and 16(4-B) is that the State s empowered to
. identify and recognise the compelling interesss. If the State has .~ -~
_quannﬁable data to show backwardness and inadequacy thenthe: |
- State can make reservations in pmmotwns keeping in mind - = -
 maintenance of efficiency which is held to be a. constitutional -~~~ -
U - limitatign on the discretion of the .S‘tate in makmg reservation as R
. -_;mdm:edbyArthe 335." wo T

vation. of appointments RO
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