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No'ss 7/2018/AG s March, 208

R “The Hon'ble Chlef Mlnlster e

~Government of Kerala
. Thlruvananth_apUram a

) Dear Sll’,

Sub. Reservatlon to the Scheduled Caste & Tribes in Kerala R

Admlnlstratlve Serwce - legal opinion forwardmg of —reg.

o Ref: b Letter dated 17.02. 2018 of Honourable Chief Mlnlster to "
- the Advocate General

2 Representatlon of Advocate K Somaprasad Secretary L

- of the Scheduled Caste Welfare Committee

: As per the above representat:on dated Nll the Scheouled Caste' N

o _..Welfare Committee requested to make reservatlon in the select:on and.

pomtment to the posts under Kerala Admmlstratwe Servace m all the
 three Streams | ' |

The Kerala Admmlsh'atlve Ser\nce was formed in_the State of
_' Kerala as per- SRO No. 861{2017 publ:shed in- Kerala Gazette Extra._' o

" "_Ordlnary dated 29. 12 2017 The Kerala Admlmstratwe Sennce Rules, o
2018 came into force with eﬁect from 01.01. 2018 The ob]ectlves of __

- bringing lI‘ltO force Kerala Admlmstratlve Serwoe is to build & cadre of

| publlc servants as the second line of managenal talents for Government'.-'

- for eﬁectlve lmplementatlon of Government pollcies and programmes s

'-_a_nd to provnde opportumaes for growth for brlght talented and -




N

. ,/‘.
C

,ommztted off cers in Government Serwce and prepare ‘them fer semor o

flevel admlmstratrve and managerra! pos:taans in public service and aiso to -

constitute  the feeder category for the recrwtment to Inclran'_'- o

Admmlstratlve Servrce in Kerala Cadre through appomtment by

-promotlen from State erl Serwce c:ategory supersedlng the. exsstlng __ '

rules i th|s regard Rule 5 of the Kerala Adm:ntstratwe Servrce Rules,_

'2018 prevrcles that the Rules of reserval;lon of appomtment |n Ruies 14to '

17 of KS & SSR shall apply te appozntment by direct recrurtment to '_
. Kerala Admlmstratrve Servrce under Stream-I under Rule 12 - Method of o
apporntment and quaht~ ication. As per Rule 12 of Kerala Adm:nlstratwe'
 Setvice there are three categories e, Stream -I(Direct Recrurtment),
-' '. Stream- II(By transfer Recrurtment from Regular Employees or approved‘ "

. probanoners in any Government Departments) and Stream III(By o
: .transfer appomtments from Candldates holdmg ﬁrst Gazetted post or_ '

_abeve any Department in Schedule -I and equwalent post m common 3

categorles listed in Scheduled~1) As: per Rule 5, reservatren is applicable = -
10 Stream-I and not apphcable to Streams II and III for. whrch the e

method of recrwtment IS By—transfer :

The reservatron in postsunder the State is governed by Rule 14 to -' L

17 of the Kerala State and- Suberdlnate Service Rules As per Rule 1410

17 the reserval:uon is applrcabie on!y for dlrect recrurtment and It is not’
. applrcable for by-transfer and by promotion. methods Therefore Rule 5 |
| of Kerala Admrnlstratrve Serwce prov:dmg reservation in- Stream~I is in |
) aocordance with Rule 14 to 17 and not prov:dlng reservatron in Stream It

S allis also | in consonanoe with Rule 14 te 17 KS &SSR.

In. the State of Kerala no reserva’eon is provrded erther for |
prometien or for appomtment by-transfer Therefore, the request madf :




t-__,m the l'epresentahon to make reservatron in Streams—II & HI also us not' . |
in aocordanae with reservat:on pollcy of the State Government. In casej_ '

‘_' '_-'-the reservation Is made applicable t Streams-II 8111 that would have

wrde ramrﬁcatlons for the reason that the same pnncrples has to be
o apphed for the all other posts under the State which are f‘rlied up by S
_ promotlon and by-transfer method of appointment At present the post _
) whrch are filled up by promotion or by appomtment by. transfer do notv-
) provrde any reservatron and therefore, in case reservation |s prov:ded to

| \ Streams H& III the employees worklng m other posts under the State

would be discnmmabed and they may also clalm for reservatron rn--_._- o

B promoted post and in the posts filled by apporntment by transfer

| In the decrsron in Indra Sawhney etc etc Vs. Unlon of Indla and S
others reported in AIR 1993 SC 477, the Hon‘ble Supreme Court has held .
that reservatron cannot be made apphcable to promo'nons The Hon'ble '

| ;Suprerne Court has held- that |t is. settled proposrtlon of law that nght to
be oonsrdered for promotron is a condition of service. Once apersonis
_'- appomted he rs governed by the oonditlons of servioe apphcable thereto B
- Appolntment and condidons of service are two separate mcudents of |
o service . Condition of servroe exoluslvely come with the expressron o
o matters relates to employment" and are oovered by Arucle 16(1) and
 not by Article 16(4). When all other conditions of service fall outside the

| purview of ArUcIe 16(4) and are exduswely covered by Article 16(1),

~ then where Is the Jusuﬁcatlon to bring promodon wim Article 16 (4) by :
o glvmg stramed meamng to the expressron post’ Accordrngly the Honble - -
“ Supreme Court has held that Article 16(4) makes a departure only tothe.

_exl:ent it penmts the State Government to make any provrsron for. me
B reservadon of appo:ntments or posts at the mltral stage of appomtment
. and not in the pror:ess of promotron ' 5
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| In view of the declaration of law made 'by the: Hon'bles Dy
Court in Indra Sawhney's case, Article '16(4A) was introduced i
Constitutlon (Seventy -Seventh Amendment) Act, 1995, As per Art |:
16(4A) nothmg in this Articles prevent State from makmg any pI'OVIS-IOH |
for reservation in matters of promotion, with consequential senlorityjr to. '
any class or classes of posts in the services under the State in favour of
the Scheduled Caste and Scheduled Tribes which in the opinion of the
Stete are not adequately represented in ‘the services under the State.
 Articles 16(4A) is an enabllng provision to the Government to make
provisions for applymg reservation in the matter of promotion  also.
However the State has to make a study and to form an opimon regard:ng
the adequacy of the members of SC & ST in services. under the State.
The Kerala Admmnstratwe Service is formed only with effect from
01.01.2018 and therefore the adequacy of the members of SC &ST
Cannot be considered at this sta'ge'. Only after filling up the post under
the Kerala Adminlstratlve Service and no adequate representation of SC
& ST is made, then only the power under the enablmg provisions of
Article 16(4A) can be invoked. Itis relevant to note that under the State -
Service or Subordinate Service, the.State Government  have not yet
.'invoked_the enabling provision under Article 16(4A). Therefore, invoking
power under the Article 16(4A) in respe'ct.of Kerala Administrative
Service only would be discriminatory in respect of other Services. In the
decision in Rajendra Vs. Union of India reported in AIR 1968 SC 507 it
- has been held by the Hon'ble Supreme Court that Article 16 (4) is an
enabling provision and the power under Article 16(4) cannot be exercised
as a matter of right as the same is a discretion vested with the
E Government




| I the deosron in Suraj Ban Meena Vs. State of Ra]asthan &
;ers, reported in (2011) 1 SCC 467 the Hon' ble Supreme Court held -'

' that the condition precedent for makmg provisions for- reservatlon in

-promotlon posis are lnadequacy of representatlon of members of SC &ST .

and- ascertainment of necessny of such reservation. Accordingly the

notification provrdmg reservation for promotrons for members of SC &ST

with consequentlal senlorlty issued by the State of Ra]asthan without first
acqurrlng the qualifiable data regarding the inadequacy of representation

of SC & ST in public services was; set-aside by the Hon'ble High Court of

-'Ra]asthan and it was “upheld l)y the Hon'ble Supreme Court in that‘
- decision reported in 2011 (1) 5CC 467. In the above decision the Hon'bk |
Supreme Court fo!lowed the decision in M. Nagarajs case reported in
2006 (8) SCC 212 The Hon'blc Supreme Court in B.K. Pavithra and
others Vs. Union of India and othus reported in 2017 (4) 5CC. 620 has |

held that the mere fact that, theuc is no proportionate representatlon in

- promotronal post for reserved rategory candidates IS not by itself

Suffi cient to grant consequent:al senlorrty to promotees who are
otherwise juniors. The Hon' ble Supreme Court has held that the

deterrmnatlon of madequacy of |<.| ) esentatlon backwardness and overall
efficiency is mandatory for exerc iLing power under Article 16(4!—\; It is
| for the State to decide that therc was compelltng necess:ty for exercise
of such power and decision of th( %iate was based on matenals mcludmg

- the study that overall efﬁcrency i5 not compromrsed

“The Kerala Admmrstralwv “wyvice is formed as sl:ated in the
. Ob]eCthES is o provrde effectwe mp!ementatron of Government pohcres
and programmes and therefore t: efficiency of service is mandatory.

The provisions of Kerala Admini e itative: Service Rules are drafted in such
a way to make an efficient soiviee tnder the State to implement the
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policy of the : Goverhment._-_ ‘Stream-1, the provision relating to the
. reservation has already beer incorporated. Therefore the principles of
eservatlon is not omitted in the matter of appomtment to the post under -
the Kerala Administrative Service. Therefore 1 am of the view that there
is no nece55|ty to make a reservatron in the Stream IT & 111 for which the
- method of recrurtment is by-transfer The by-transfer selectron method

- was entrusted {o the PSC to select the best candrdate from among the

- feeder category to maintain the efﬁoency of service. -All the candldates

' comlng under the feeder category can compete for selectxon Therefore
there is No dlscnmmatlon in the selection. Only to maintain the effi crency |

of service the selection is entrusted with the PSC. Therefore there is'no
necessity at this stage fo make reservation in Stream 1 & I1I of Kerala

. Admlmstratave Servlce ' '

Yours sincerely, .

C.P. SUDHAKARA PRASAD
ADVOCATE-GENERAL -

Secfipm Affces




