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fU{atvi dtYr'trd

No. S.S. 7/2018/AG

The Hon'ble Chief Minister
Government of Kerala

ThiruvananthaPuram'

. As per the above representation dated Nil' the

. Welfare Commfttee requested to make reserv?tion in

appoiritment to the posts under Kerala Mministratjve

15s March, 2018

Dear Sir,

Sub;- Reservation to the Scheduled Caste & Tribes in Kerala

. Ref: 1. Letter dated 77 '02.2AI8 0f Honourable chief Minister to

the Advocate General

2.Representation of Advocate K' Somaprasad' ,secretary
of the Scheduled Caste Welfare C'mmiftee

Sdleduled caste

the selection and

SeNice in all the

three stJeams.'

Th€ Ketala Mminislrative SeMce was formed. in 

-the 
State of

lcrala as peq SRO No'86L/2017 published in Kerala Gazette Exqa

Ordinary dated 2g.IZ.2gI7 ' The Kerala Administrative Service Ruld's'

2018 came into force with effect from 01'01'2018' The objectives of

bringing into force Kerala Administrative SeMce is lo build a cadre of

public seNants as the se@nd line of managerial talents fot Government

for effective implementation of Go'ernment policiB and programmes

and to Provide opportunities for gowth for bright' talented and



,mmitted officers in Government Service and prepare them for senior

level administrative and manag€rial positions in public service and also to
constitute the feeder category for the recruitment to Indian

Administmtive Service in Kerala Cadre through appointment by
promotion from Sbte Civil Service Gtegory superseding the existing

rules in this regard. Rule 5 of the Kerala Administrative Service Rules,

2018 proMdes that the Rules of reservaqon of appointment in Rules 14 to
17 of l(s & SSR shall apply to appointment b); direct recruiiment to
Kerala Mministrative SeMce under Stream-l under Rule 12 - Method of
appointment and qualification. As per Rule 12 of Kerala Administrative

. 
Service there are three categories ie. Stream-I(Direct Recruiirnent),

Stream-Il(By transfer Recruitment from Regular Employees or approved
probatjoners in any Government Departrnents) and Sheam III(By
transfer appointments from Candidates holding first Gazetted post or

above any Department in Schedule -I and equivalert post in corilmon

categories listed in Scheduled-I), As per Rule 5, reservauon is applicable

to Sbeam-I and not applicable to Streams II and III for which the
method of recruitment is By-transfer.

The r.eservation in posts {Inder the State is governed by Rule 14 to
17 of the KeraE Sbte and Subordinate Service Rules. As per Rule 14 to
17 the r€senration. is applicable only for dire€t recruiknent anil it is not
applicable for by-transfer arid by promotion methods. Therefore, Rule 5
of Kerala Mministrative SeMce providing reservation in Strearn-I is in
acordance witi Rule 14 to 17 and not providing reservation in Sheam II
& III is also in consonance with Rule 14 b 17 l(S & SSR.

In the State of lGrala. no reservation is provided either for
promolion or for appc{ntment by-transfer. Therefore, the request mada.



in the representation to make reseNation in Streamsll & III also is not

in accdrdance with reservation policy of the State Governmenl In case

the reservation ls made appltcabte to Streams-Ii &IIl that would have

wide ramifications for the reason that the same principles has to be

applied for the all other posts under the State whhh 6re filted up by

promotion.and by-bansfer method Of appolntment. At present the post

which are fflled up by promofion or by appointment by bansfer dq not

provide any reservatjon and thercfiore, in case reservation is provided to

Streams II & III, ttle emfloyees working in other posts under fte State

would be discriminated and ,they may also clairn for reservation in

. promoted post and in $e posls ftlled by appointment by transfer.

In the dedsiun in Indra Sawhney etc etc. Vs. Union of India and

others reported in AIR 1993 SC 477, the Honble Supreme @urt has held

that reservation cannot be made applicable to promotions, The Hon'ble

Supreme C,ourt has hdld that it is setded proposition of law that right to

be considered for promotiol is a condition of seMc€, Once a petson is
' appdnted, he is Eo/erned by the conditions of seMce applicable thereto.

Appolrftment and cqduons of service are two separate incidents of

seMce. C.ondition of sewice o<clusively @me with the oerffiion
"matters relates to employment" and are correred $ Article 16{1) and

not by Artide 16(4). When all other cohditions of service fall outslde the

puMew of &Ude 16(4) and are o(clusively covered bV Article 16(1),

then where is the Justification to brlng promqtlon wis| Artide 16 (4) by

gMng s&ained meaning Eo th€ ereresion 'po€f. Accodingly the Hon ble

Supreme &urt has hetd thdt Arbicle !6(+) makes a departure 6nly to the

gdent it permb the ffie Govemment to make any provision for. the

reservatjon of appointments or posb at the initial stage of appointrnent

and not in the promss of promotion.



,,Y

In view of the declaration of law made by ttre: Horr'trl( 1,,i1

Couft in indra Sawhney's case, Article 16(44) was introduct,rl ,

Constitution (Seventy-Seventh Amendment) Act, 1995, As per /\rlri t,,
16(44) nothing in thls Articles prevent State from making any provisic.rrr

for reservation in matters of promotion, with consequential seniority, to

any class or classes of posts in the services under the State in favour of
the Scheduled Caste and Scheduled Tribes which in the opinion of the
StFte gre not adequately represented in t}e seivices under the State.

Articles 16(4A) is an enabling provision to the Government to make

provisions for applying reservatjon in the matter of promotion also.

However the State has to make a study and to form an opinion regarding

the adequacy of the members of SC & ST in services. under the State.

The Kerala Administrative Service is formed only with effect from

01.01.2018 and therefore the adequary of the members of SC &ST

cannot be considered at ihls stage. Only after filling up the post under

the Kerala Administrative SeMce and no adequate representation of SC

& ST is made, then only the power under the enabling provisions of
Alticle 16(4A) can be invoked. It is relevant to note that under the State

SeMce or Subordinate Service. the.state Government have not yet
'invoked the enabling provision under Article 16(44). Therefore, invoking

power under the Article 16(;lA) in respect of Kerala Mministrative
Service only would be discriminatory- in respect of other Services. In the

decision in Rajendra Vs. Union of India reported in AIR 1969 SC 507 it
has been held by the Hon'ble Supreme Court that Article 16 (4) is an

enabling pro\iision and the power under Artjcle 16(4) cannol be exercised

as a matter of right as the same is a discretion vested wifl-t thcl

Government.



.' ,l

In the decision in Suraj Ban Meena Vs. State of Rajasthan &

lers, reported in (2011) 1 SCC 467 the Hon'ble Supreme Court held

thai the condition precedent for making provisions for reservation in

promotion posts are inadequacy of representation of rnembers of SC 867

and ascertainment of necessil-y of such reservation. Accordingly the

notification providing reservation for promotions for members of SC &ST

with consequential seniority issucd.by the State of Rajasthan without flrst

acquiring the qualifiable data reoarding the inadequacy of representation

of SC & 5T in public services was; set-aside by the Honible High Cotrd of

Rajasthan and it was upheld try the Hon'ble Supreme Court in that

decision reported in 20i1 (1) ScC 467. In the above decision tlre Hotl'blc-r

Supreme Court followed the decision in M. Nagaraj's case reported in

2006 (8) {S ZLL' The Hon'blc Supreme Court in B'K' Pavithra and

others Vs. Union of India and ol-lrers reported i't 2017 (4) SCC 620 has

held that the mere fact that thert: is no proportionate representation in

promotional post for reserved (;ategory candidates is not by itself

sufficient to grant consequential seniority to promotees who are

otherwise juniors. The Hon'bkj Supreme CDurt has held that the

determination of inadequary of lcpresentation' backwardness and overall

efficiency is mandatory for exell:i1;irr(l power under Al+Jcle 16(4A)' It is

for the State to decide that therrr was compelling necessity for exercise

of such power and decision of thrr l't;lte was based on materials including

the study that overall efficiencY l" rr()l compromihd'

The Kerala Mministrativ(' '^rlvice is formed as stated in the

. objectives is to provide effectivc llrlltementation of Government policies

and programmes and therefote tlr(r t:lliciency of service is mandatory'

The provisions of lcrala Admil li:'ll'tltv': Service Rules are drafted in such

a way to make an efficient |nder the State to implement the



policy of the Government. Stream-I, the provision relating to the

reservationhasalreadybeeni|]corporated.Thereforetheprincip|esof

reservation is not omitted in the matter of appointment to the post unoer

the Kerala Adminisuative Service. Therefore I am of the view that there

is no necessity to make a reservation in the Stream II & III for which the

method of recruitment is by-transfer. The by-transfer selection method

was entrusted to the PSC to select the best candidate from among the

feeder category to maintain the efficiency of service' All the candidates

coming under the feeder cat€gory can compete fr:r selection' Therefore

there is no discrimination in the selection. Only to mainbin the efficiencY

of service the selection is entrusted with the PSC' Therefore there is no

necessity at this stage to make reservation in Stream II & iII ot Kerala

Administrative Service.

Yours sincerelY,

C.P. SUDHAKARA PMSAD
ADVOCATE-GENEML

Secfi:r,t af(teu


