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GOVERNMENT OF KERALA
PERSONNEL & ADMINISTRATIVE REFORMS (AR 12)DEPARTMENT

No.803512/AR 12(1)/2016/ P & ARD - Thiruvananthapuram,
Dated : 01/01/2018

From

The Principal Secretary to Government

To
The Secretary,
Kerala Public Service Commission,
Pattom, Thiruvananthapuram.

Sir,

Sub: Personnel & Administrative Reforms Department — Kerala ~
"~ Administrative Service — Request for initiating of selection
procedures — reg.

Ref: 1) Your letter No.AV(2)654/2017/GW dated 16.11.2017.

2) G.O0.(P)No.12/2017/P&ARD dated 29.12.2017.
3) Gazette Notification SRO No.861/2017 dated 29.12.2017.

I am to invite your attention to the references cited. I am enclosihg
herewith a copy of the Gazette Notification SRO No.86¥2017 dated 29:12.2017
requesting to initiate the recruitment process for the implementation of Kerala

Administrative Service in the State irhmediately.

ours fafthfully

Principal Secretary to G&e q ,’}

7= |
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No. S.S. 7/2018/AG 15" March, 2018

The Hon'ble Chief Minister
Government of Kerala
Thiruvananthapuram.

Dear Sir,

Sub:- Reservation lo the Scheduled Caste & Tribes in Kerala
Adniinistrative Service — legal opinion forwarding of - reg,

Ref: 1. Letter dated 17.02.2018 of Honourable Chief Minister to
the Advocate General

2.Representition of Advocate K. Somaprasad, Secretary
of the Scheduled Caste Welfare Committee

As per the above representation dated Nil, the Scheduled Caste
Welfare Committee requested to make reservation in the selection and
appointment to the posts under Kerala Administrative Service in afl the

three Streams.

The Kerala Administrative Service was formed in the State of -
Kerala as per SRO No.861/2017 published in Kerala Gazette Extra
Ordinary dated 29.12.2017. The Kerala Administrative Service Rules,
2018 came into force with effect from 01.01.2018. The objectives of
bringing into force Kerala Administrative Service is to  build a cadre of
public servants as the second line of managerial talents for Government
Ifor effective implementation of Government policies and programmes

and to provide opportunities for growth for bright, talented and



,ommrtted oﬂ“ cers in Government Serwce and prepare them for senror'.:'

s :-'::-:.:__._'-level admrmstratwe and manager ral posrtrans in publrc servrce and also to |

_the feeder category for the recrmtment to Indran':_-_- :

B "-'-r“:-f.fji_'-::-Admimstratwe' Servrce |n K,erala Cadre through appelntment by

o _"_;.ziprometlen from State Cwll Ser\nc:e category supersedrng the exrstlng‘__'_.;-ff”
B “-'._'_rulee m thrs regard Rule 5 of the Kerala rldmrmstratwe Servrce Rules,- -

. 3: 2018 prevrdes that the Rules of reservatrpn of appomtment |n Rules 14 0.

R 5 17 of KS & SSR shall apply te appe;ntment by direct recrurtrnent to_*"__- Lo

o Kerala Admlmstratlve Servrce under Stream I under Rule 12 - Method of_'_

R apporntment and quallﬁcatlon As per Ru!e 12 of Kerala Admrmstratrve” "

S ﬁ.'_"_'Serwce there are three categenes 1e Stream-I(Drrect Recrustment),‘_

o Stream-II(By transfer Recrultment from Regular Employees or approved L

L probatreners in’ any Government Departments) and . Stream II(By =

transfer appomtments from Candldates holdmg ﬁrst Gazetted POS'Z Of-'_' '. _
"_fabeve any Department in Schedule --I and eqw\fale“t P°5t in common

- categones lrsted in Scheduled—l) As per Rule 5 reservatron is applrcable
. to Stream-I and not ‘applicable to Streams I and m for which the
 method of recruitment is By-transfer o )

The vesewadon In postsunder the State is governed by Rule 14t _-"
| 17 of the Kerala State and Subordinate Servlce Rules As per Rule 14t

17 the reservation,is appllcable only for drrect recruitment and it is not =+
R 'apphcable for by-b'ansfer and by promotlon methods Therefere Rule 5

| of Kerala Admlnlstratwe Servrce prov:drng reservatron |n Stream-l s in

: aer:ordance wrth Rule 14 to 17 and not provrdlng reservatron in Stream i S

&III IS also in conaonance wrth Rule 14 to 17 KS & SSR - "

__ In the. State of Kerala o reservatron is provrded erther for o
prometlon or. fer appemtment by-transfer Therefore, _the request ruarlv o .
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in the representatlon to make reservatlon in. Streams-II & III also |s not,_:

in accordance W|th reservahon polrcy of the State 60vernment In case . - . |
the reservation is made applicable. to Streams~II &IH that would have T

o wnde ramlﬁcations for the reason that the same pnnoples has. to be -

- applied for the all other posts under the State whnch are fi lled up by
- promotion. and by—transfer method of appointment At present the Dost_.‘}- _
| which are ﬁlled up by Dromotlon or by appomtment by transfer do not e .
ERI pi‘Ovlde any resewatron and’ therefore, in case reservation is provgded o

| j- Streams &I, the employees workrng in other posts under the State_- ..
. would be drscr;mmated and they may also claim for reservatuon in

E promoted post and m the posi:s ﬁiled by appomtment by transfer L

In ihe ciec:sron in Indra Sawhney etc etc Vs Unlon of India and -

o . others reporbed in AIR 1993 SC 477 the Hon'ble Supreme Court has held "

that reservaaon cannot be made applicable to promotions The Hon ble. N

| -Supreme Court has held that Itis settled proposmon of Iaw d1at rrght o

be conSidered for promotion isa condztron of service. Once a person is "

o _'appointed he is governed. bythe condllions of service applloabie thereto. |
B :Appointment .and conditions of service are; two separate mcrdents of L

-service. Condmon of semoe excluswely come with the expression .

: mathers relates to employment" and are oovered by Arﬁcle 16(1) and

" not by Article 16(4). When al other conditions of service fall outside-the
S purvlew of Arhc!e 16(4) and are exduswely oovered by Arbde 16(1),
L then where Is the Justlﬂcation to bnng promotion with Arl:cle 16 (4) by -

_- . -giving stralned meanlng to the expresslon post’ Acootdmgly the Honble
_‘Supreme Court has held that Article 16(4) makes a departure only to the

'-"_exmtttpermaomesmteowemmentmmkeanypmwamfortne.- o

 reservation of appomtments or posts at the matlal stage of appointment
~ * and not in the prooess of promohon '
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In view of the declaratron of law made by the Hon'ble: .'_-_,n_.i..;@ o
-Court in Indra Sawhneys case Article 16(4A) was rntroduu ul
(,onstltutron (Seventy Seventh Amendment) Act, 1995. As per Artic s
16(4A) nothmg in this. Artlcles prevent State from rnakmg any provision -
for reservatlon in matters of promotton with consequentlal semorrty,. to

any class or classes of posts in the services under the State in favour of -

the Scheduled Caste and Scheduled Tribes which in the optnron of the" o

__State are not adequately represented in the services under the State

- Articles 16(4A_) is an en_ab_irng provrsr,on to the Government to make o

| 'provisions for applying' reservation in the matter of ‘promoticn also.
| However the State has to make a study and to form an opinion. regardmg
. the adequacy of the members of SC & ST in serv:ces under the State. _'

The Kerala Admlnlstratlve Servrce is. formed onIy with effect. from |

) 01.01. 2018 and therefore the adequacy of the members of SC &ST '_
cannot be considered at thrs stage. Only after filling up the post under N
‘the Kerala Admlnrstratwe Service and no adequate representatton of SC
& ST is made then. only the power under the enablmg provrsrons of |
Asticle 16(4A) can be invoked. It is relevant to note that under the State

- Service or Subordinate Service, the- State Government have not yet

‘invoked the enablrng provision under Artlcle 16(4A) Therefore, lnvokmg

- power ‘under the Artrcle 16(4A) in respect of Kerala Admlnrstratrve

Service only would be drscnmln_atorv‘ in respect of other Services. In the
 decision in Rajendra Vs. Union of India reported in AIR 1968 SC 507 it
has been helcl by the Hon'ble Supreme Court that Artlcie 16 (4) is an
enabling provrs:on and the power under Article 16(4) cannot be exercised

- as a matter of rlght as the ‘same is a ‘discretion vested wath the -
B Government |




In the decision'in SUraj Ban Meena Vs. State of Rajasthan &
iers,  reported in (2011) 1 SCC 467 the Hon'ble Supreme Court held |
”that the condltion precedent fou makmg provrsrons for reservatlon n
_promotron posts are inadequacy of representatron of members of SC &ST
_and ascertalnment of necessity of such reservatior. Accordmgly the
| notlﬁcatron prowdmg resewatron for promotlons for member of SC 85T

with consequen‘aal seniority rssued by the State of Rajasthan w:thout first o

acquiring the quallﬁable data regarding the madequacy of representatlon

of SC & ST in publlc servrces was set-aside by the Hon'ble Hrgh Court of .

Ra]asthan and it was upheld by the’ Hon'ble Supreme Court in that -

decision reported in 2011 (1) SCL 467. In the above decrs:on the Hon'bk
' Supreme Court followed the decrsron in M. Nagarajs case’ reported in

" 2006 (8) SCC 212. The. Hon'ble Supreme Court in BXK. Pavrthra and

_others_ Vs. Unlo_n of India and others reported in 2017 (4) SCC 620 has.
held that the mere fact that therc is no propo'rtion'ate represen'ta'tion' in
promotronal post for reserved’ cetegory candidates is not by i itself

sufﬁcrent to grant consequenu.al senronty to promotees who are |

" othenmse ]umors The Hon‘ble Supreme Court has held that the
| § determrnatlon of madequacy of ert(-‘SGntathn, backwardness and overall :
‘efficiency is mandatory for exem ang power under Articie 16(4A). Tt is -
for the State to decide that theu was compellmg necessity for exercrse |
“of such power and det:|sron of the: Siate was based on matenals rncludmg
“the study that overall efﬁc:ency i hot r:ompromrsed |

| The Kerala Admmtstratm Loivice is formed as stated in the
_ ' objectives is to prov:de effective unpiementatron of Government polrcres
" and programmes and therefore the: efficiency of serwce is mandatory
The provisrons of Kerala Admlnr Abaive Service Rules are drafted in such -
a way to. make an efﬁcrent St nnu under the State to |mplement the
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~ poficy - of the: Government Stream-1, 'the-provision relati'ng to the
_reservatlon has already been rncorporated Therefore the prmcaples of
| reservatnon is not omstted in the matter of appomtment to the post. under' |

" the Kerala Admmlstratwe Serwce Therefore Tam of the wew that there

s no necesstty to make a reservation in the Stream IT &. III for which the

o method of recrmtment is by~transfer The by-transfer selectron memod
- Was entrusted ho the PSC to select the best candldate from among the
~ feeder: category to maintain the efﬁcrency of service. -All the cand|dates ,

| commg under the feeder category can compete for’ selec’oon Therefore
“there is no dlscrlmmatron inthe selectlon Only to ma;ntam the efficiency -
= .of serv:ce the selection is entrusted with the PSC. . Therefore there isno

. necessity at thus stage to make reservation in Stream II & III of Kerala

~ Administrative. Service.

- Yours sincerely, -

" .C.P. SUDHAKARA PRASAD
ADVOCATE GENERAL
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