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GOVERNMENT OF KERALA
PERSONNEL & ADMINISTRATIVE REFORMS (AR I2)DEPARTMENT

No.803512/AR t2(1Y2016/ P & ARD

From

The Principal Secretary to Govenment

Thiruvananthapuram,
Dated : 01/01/2018

To

The Secretary,
Kerala Public Service Commission,
Pattonl Thiruvananthapuram.

Sir,

Sub: Personnel & Administrative Refoms Departnent - Kemla
Administrative Service - Requesl for initiating ofselection
procedures - reg.

Ref: 1) Your letier No.AYQ)654/2011/GW dated 16.11.2017 -

2) G.O.(P)No.172017IP&ARD dated 29.12.2017.
3) Gazette Notification SRO No.86l/2017 datsd29.12.2017.

I am to inviG your attention to the references cited. I am enclosing

herewith a copy of the Gazette Notification SRO No.86t2017 dafqd 29:12.2017

requesting to initiate the recruitrnent process for the implementation of Kerala

Administrative Service in the State immediately.

Brs*Il,r4dsffrsl@T
secre,oryloGe?ltlll'
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- -\'
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aa\
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15th March,201B

c. P.

No. S.S,7/2018/AG

The Hon'ble Chiel l'1inist.
Government of i".erala

Thiruvananthapuratn.

Dear 5ir,

Sub:

Ref:

Reservalrof to Lhc Scheduled Caste & Tribes in Kerala

Acln'i nisllat\,r' 5c-vice - legal opinion forwarding of - reg.

1. Letter d:![cr] 17.C2.2018 of Honourable Chief Minister to

tl e 4o\o:.. u.ILl ll

2.Rspfe:,errL.!llr;f of Advocate K Somaprasad, Secretary

of the Scirciiir |al Caste lvelfare Committee

As per Lhe above feprescntation dated Nil, the Scheduled Caste

Welfare Comntiltce req|itsLc(l io nlake reservation in the selection and

appcintn'rent lc Llle pOsl:l !rncl€[ Kerala Administrative Service in all the

three Streams.

The Keiala Adm lr ltr.rlivil Service was formed in the State oF

Kerala as per SRO NodCL/2017 published in Kerala Gazette Extra

Ordinary dated 29.12 2u17. lhe F.erala Administrative Service Rules,

2018 came into force r, flr efi.ct ftom 01 01 2018 The objectives of

bringing into iorcc l(er,ri ) l\(lrni'llstrative Service is to build a cadre of

public servanls as tlle stco Lal lrc of managerial talents for Governmenl

for effective lr]1 plentent.,tlon oi Governrnent policies and programnres

and to provldc opportl[]illcs lor growth for bright, talented and



level adminisF.atv€ and manage al positions in public service and also to
constitute the feeder category for the recruitment to Indian

Adminisbative Service in Kerala Cadre through appointment by

. promotiOn from State Civil Service category superseding the existing

rules in .this i€gard, Rule 5 of the Kerala Administrative Service Rules,

2018 pl'o;4des that the Rules of reservation of appointrnent in Rules 14 to

17 of KS & SSR shall apply to appointdrent bV direct recruitment to

Kerala Administrative Service under Stream-I'under Rule 12 - Method of

appointment and qualification. As per.Rule 12 of Kerala Administrative

Service there are three Gtegories ie. Stream-I(Direct Recruitrnent),

Str€am-I(By transferlRecruitment from Regular Employees or approved

. .probauoners . in any Goverament Depaftments) and . Stream .III(By

transfer appoihtmenb frorn Carirdidates holding first Gazetted post or

dbwe any: Departmeni in Schedule -I and equivalent post in common

citegories listed in Scheduled-I). As per.Rule 5; reservation iS applicable

to Sti€am-I and not rapplicable to Sueams II and III for which the

method of recrulqnent ls By-transfer.

17 ule reservatioh is applicable only for diiect recruiunent and it is:not

applicable for bv-Fansfer and by promouon methods. Ther€for€, Rule 5

of Kerala AdministFative SeMce providing reservation in Stream-I is in

accordance with fule 14 to 17 and not providing reseNation in Sbeam II

& III is also in consonance $rith Rule 14 b 17 KS & SSR.

: In the State of flemlq no rese^/ation is provided either fot

pomotion or for appointment by-tranffer. Therefore, the reque$ raft:



in the represenbtion tD make reseny€tior.l in Streams-Il & III also is not

I in accordan@ with reservation. policy of tre State Government In case

the reservation is made appltcable to SFeams-il &llt that would have

wide ramifications 
'for 

the reason that the same principles has b be

. applied for the all other posts under the State which are filled up by
promotion.and by-transfer metfiod of appointment. At present the post

whidl are filled up by prcmotion or by appointment by transfer do not
provlde arry rcsermtion and therefore, in case. reservation is provided to
Streams II & IU, he employees working in other posts under the State

would be discriminated and they may also claim iOr reservation in
proqoted post and in $e posts filled by appointment by transfer.

others reported in AIR 1993 SC 477, the Hon'ble Supreme Court has held

that .reservation €nnot be made applicable to promouons. The Hon'ble

Supreme Court haq hatd that lt is setfled proposition of law that right to
. be corgdered br promotion ls a condifron cf, servr.ce. Once a peFon is

. appolnted, he is gwemed by tfn olditi,ons of servr,oe applicable hereto.
AppohtoEnt and condtuons of sefvie are two separate incidenE of
senice. Condition of srrioe o<clusively @me with the e,eression

"matters rdates o bmploymenf and are cchrer€d by ArEcle l6(f) and

, trgt Oy A{icle 16(a). When att other onditjons of ssvie fall outslde.tfie
puMs,y of Artide 16(4) and are eDdusively overed by Artide 16(t),

then where is the jusdffcaton to bring prorlbdon wlur Artide 16 (4) by
gMng. qlrained meanlng to thE oQr€sdon .pgsf; Ac@dingly $e Honble

SuFeme Court has held that &tide 16(4) malcs a departure only to 0|e

gdent it permib tE State Gqverilnsrt to EEke arry pwr:.don for Fre

reseryauon of appolnfnents or po6ts at the initial stage of appohtment



.|'

In view of the declaration of law made by the l-lon'blt: 1,r,,

Court in Indra Sawhney's case, Article 16(44) was introclu&r I :

Constitution (Seventy-Selenth Amendment) Act, 1995. As per ArLr. t,

16(44) nothing in this Articles prevent State from making any provisiorr

for reservation in matters of promotion, with consequential seniority, to

any class or classes of posts in the services under the Stnte in favour of

the Scheduled Caste and Scheduled Tiibes which in the opinion of the

State are not adequately represented in the services under the State.

Articles 16(4A) is an enabling provision to the Government to make

provisions for applying reservation in the matter of promotlo'n albo.

However the State has to make a study and to form an opinion regarding

the adequary of the members of SC & 9f in services under the State.

Jhe Kerala Administrative Service is formed only with effect from

01,01.2018 and therefore the adequacy of the memtiers of SC &ST

cannot be considered at this stage. Only after filling up the post under

the Kerala Administratjve Service and no adequate representation of SC

& ST is made, then only the power under the enabling provisions of

Article 16(4A) can be invoked, It is relevant to note that under the State

Service or Subordinate Service, the.State Government have not yet

invoked the enabling provision under Article 16(4A). Therefore, invoking

power under the Article 16(4A) in respect of Kerala Administrative

Service only would be discriminatory-in respect of other S€Mces. In the

decision in Raiendra vs. Union of India reported in AIR 1968 SC 507 it

has been held.by the Hon'ble Supreme Court that Article 16 (4) is an

enabling provision and the power under Micle 16(4) cannot be exercised

as a matter of right as the same is a discretion vested with thc

Government.
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ln the decision in Suraj Ban Meena Vs. State of Rajasthan &'

!ers, repoted in (2011) 1 SCC 467 the Hon'ble Supreme Court held

that the condition precedent fo[ making provisions for reservation in

promotion posts are inadequacy of r€presentation of rnembers of SC &ST

and ascertainment of necessily of such reservation. Accordingly the

notification providing reservation {or promotions for members of SC &ST

with consequential seniority issu(d by the State of Raiasthan witfout first

acquiring the qualifiable data re.qarding the inadequacy of representation

of SC & ST in public services wa:; set-aside by the Hon'ble High cotlrt of

Rajasthan and it was upheld by the Hon'ble Supreme Court in tiat

decision reported in 2011 (1) 5cc +oz. In the above decision tlie Horr'l-'l..r

SuDreme Court followed the decision in M' Nagaraj's case reported in

2006 (8) 56 2L2' The Hon'blcr Supreme Court in B.K' Pavithra and

others Vs. Union of India and otlters reported in 20i7 (4) SCC 620 has

held that the mere fact that ther<: is no proportionate representation in

promotional post for reserved (ntegory candidates is not by itself

sufficient to grant consequential seniority to promote€s who are

otherwise juniori. Ttle Hon'bk: Supreme Court has held that the

determination of inadequary of representation, backwardness and overall

efficiency is mandatory for exer:i:;ttrg power under Article 16(44)' Ii is

for the State to decide that thett: was compelling necessity for exercise

of such power and decision of ttx.r shte was based on materials including

the study that werall efficiencl il; tlot mmpromised.

The Kerala Adminisbativt: lrirvice is formed as stated in the

objectives is to provide effectiv(' rrrrltementation of Government polkies

and programmes and thereforc llr(r (:lliciency of service is mandatory'

The provisions of lcrala Mmini:'lt'ttrv': Service Rules are drafted in such

a way to make an efficient sr:rvr'|r urrder the State to imPlement the



policy of the Government. Stream-I, the prolision relatinq to the

reservatjon has already been incorporated, Therefore the principles of

reservation is not omitted in the matter of appointment to the post under

the Kerala Administrative Service' Therefore I am of the view that there

is no necessity to make a reservation in the Stream iI & III for which the

method pf recruitment is by-transfer. The by-transfer selection method

was entrusted to the PSC to select the best candidate from among the

feeder'c.itegory to maintain the efficiency of Serviqe' 'All the candidates '

coming under the feeder category can compete for selec-tion' Therefore

there is no discrimination in the selection. Only to maintain the efficiency

of service the selection is entrusted with the PSt' Therefore there is no

necessity at this stage to make reservatjon in Stream 1I & iII of Kerala

Administratlve Service'

Yours sincerely,

ADVOC'TE-GENEML

'$,
;:1
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;;:

.i. .,


