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No. S"5" vI?AIVkG

]-he Honi'ble Ciiief Minister
Gcvernment oi Kerala
I'hi ruvananthapui-arn

[)ear Sir,

15t" Marcl'r, 2018

Sub;- Reservatiori tc) the Schcciuled Caster & Tribes in Kerala

Administrative Service - leqal opirrion forwarding of - reg.

Ref:. 1. Letter datedTT;{)2-.20t1, of ticrrrourable Chief Ministet to'
the Advocate General

?.Representation of Advocate i{. Somaprasari, Secretaty
cf the Scheduled Caste Welfare Cornmiftee

As per the ahove representation dai:ec! Nil, the Scheduied Caste

Welfare Cornmiitee reguested io make.re-:servatiorr irr the selection and

appcintment tc the posts under Kerala Administrative Service in all the

three Streams. 
'

The Kerala Administrative Service was formed in the State of

Kerala as per SRO No.86U2017 published in Kerala Gazette Extra

Ordinary dated 29.I2.20I7. lhe Kerala Administrative Service Rules,

2018 came into force with effect from 01.0i.2018. The objectives of

bringing into force Kerala Administrative Service is tcr buiid a cadre of

public servants as the second line of managerial talents for Government

for effeciive impiementation of Government policies and programmes

and to provide opportunities for growth for bright, talented arrr.i



i.ommitted OffiCers i(r (,,r',,'t r;!tt,'lii .,t l :-{ ,ri''i r)ief)are thenr for SeniOl

leriel administrativi-t ilrlil !'[iiii'rar(J(lri,i! lri.irifilir,,; !lr plrfri!r service and also to

constitLrte thrc. f eeCei r;[1.rr,;v i r' llr' . i'eLr L'i'tneir+" to lrrdiarr

Adr.ninistrative Servii.t: .irr Ke:.rit- r..;;.:itf r'i-ii(-)trgir app'l;intment by

pl oriltltl(lll tt orrr State (.ivi! Si'r rrti L' ' i.'r" 1"' i i-rIrr ri-i i illlq the exisling

luie:,, ii-i tnis regal-d. iiuie:' o{ r;rr- ii.t-:i ;,i,,' ,".:ri,iiri:iiaii-i''i(,: !eii;ice Ruieg,

l-0.1-[i pggvides that the Rules of reservzitirrtr iii ;.r;,1.roil-rillrr-]i-rt irr Ruies"14 to

1 ,r of 1i(!i. & SSFI shall applv tcr ap[r(.rrrti'irr ,i1 l,\' r-iii€ri]t re{:iultrnent tc

i.eIillt. Ao rnirlistrative Servil.i' unr lct : irt:irrtt'i illltj('l l"t 'te :. - lvletll()0 ol

;pDOintrnent ancl qualificatiirrr, ,\s prei Rrri,: j )i cri lteraia Adniinistraiive

:-)err/i(je there are ttrree cate'g,lt'te:. tC !l.rc.lrrl I(LlliCCt ReCrUlinr()ili).

i;tream-I1(By trartstei fier:ruitnient fionr ftegular Empllyees r.,r appirn",ci

tirohationers in any Government Departments) and Strearii 1il(tiy

transfer appointments from candjdates hoiciing first Gazetted posf oi'

abciire any Department in Scheclule *I anrl equivalent.post in ccnrnron

(.aielories listed i"r schedulert-l) Ar per Rrrle 5. reservation is applirahle

tr, Srream I anci nol applicable to Streainr t: a( i I!: ior which ifrt

rnethscl of recruitm.Jni is By-transfer.

Tne :'eservation in posts under the State iE governed by Rule 14 to

17 of the Kerala state and Subordinate Service Rules" As per Rule 14 to

17 the reservation ie applicable oniy for direct recruilnrent and it is not

applicable for by-transfer arrd by promotion methods. Therefore, Rule 5

of Kerala Administrative service providing reservation in stream-I is in

accordance with Rule L4 to 17 and not providing reservation in strearn u

& iII is also in consonance with R.ule 14 to 17 K'.5 &" SSR"

irr th* State of -Kei-ala no reservaticri is provided eitfrer fo:

prt,imotir.ii-i r.ri- frir; appoifltmerrt by-transfer. Thenefcre' the requesi nradr



Irr view of the declaratior i otr'law irracle h'rr the Hon'ble Su;.,

: i"ouri irr lrreira .Iiawhriey's case, l'.rticle 1€r(4/\) was Introducecj i,

Conr;tjh.rtion (Sievenbi-Seventh /tmendn-ient) /\ct, i995. As per Articir

iF-ii./.r/-:.r nothinq irr tiris Articles prevenl Steie fronr making any provisior, ,

i(): rcie victron in nrakeis of prornctrr:r:;, wt.iconsequerrtial seniority, rcr

anv class or classes of posts in the services under the State in favour of
' ri-re. lltireciuied Caste ariii ScheduieC-i lbe: r,rhicit iir ir,i opinicn of tire

S,tate are not adequately nepresented in the senrices under the State"

l\rlicles 16(aA) is air errahling provi-cion tc the Government to.make

provisions for applying reservation irr the mafter of promotion also.

f tiirryever the State has to make a strrcly anri tc form an opinion regarding

the adequacy of the members of 5C.&. ST in services under the State.
"l-he Kerala Administrative Service is formed only with effect from :.,

01"01"2018 and therefore the adequacy of the members of SC &5T -.$

'canni:t be considered at tfris stage. Only aftei filling up the post undei $
the Kerala Adininistrative Service ancl nc, adequate representation of 5C

& 5l ic nrade:, tl'ren r:nly the power unrler the enabling provisions of

Article 16(44) can be invoked. It is relevant to note that under the State

Service or Subordinate Service, the State Government have not yet

invoked tire enabling provisior"r under Afticle 16(4A). Therefore, invokrng

power under the Article 16(44) in respect of Kerala Administrative

Service only would be discriminatory in respect of other Services" in the

decision in Rajendra Vs" t-inion of India reported in AIR 1968 SC 507 it

has been held by the Hon'ble Supreme Court that Atticle 16 (4) is an

enabling provision and the pov'rer under Article i6(4) cannot be exercised

as a n-taffier of riqht a9 the same is a discretion vested with the

(rovern[Trent"



in the representation to make reservation in Streams-Il & III also is not

in accordarrce with reservation policy of the State Government. In case

the reservatiorr is made applicable to Streams:"Il &III that would have

witje ramiflcatlons for the reason that the same priricrprles has to be

applied for the all other posts under the State which are filled up by

promotion and by-transfer method of appointrnent. At present fie post

which are filled up by promotiqn or by appointment by transfet rJo hot

provide any reservation and therefore, in case reservation is provided to

Streams II & III, the ernployees working inother posts under the State

would be discrirninated and they may also claim for reservation . in

promoted post and in the posts filled by appointment by transfer.

In the ciecision in Indra Sawhney etc etc. Vs. Union of India and

ot.hers reported in AIR 1993 SC 477, t.he Hon'ble Supreme Court has held

that reservatioil cannot be made applicable to promotions. Tne Hon'ble

Supreme Court has held that it is settled proposition of law that right to

be considered for promotion is a condition of service.' Once a person is

appointed, he is governed by the conditions of service applicable thereto.

Appointment and conditions of service are two separate incidents of

service. Condition of service exclusively come with the expression

"matters relates to employment" and are covered by Atticle 16(1) and

not by Article 16(4). When all other conditions of service fall outside the

purview of Article 16(4) and are exclusively covered by Article 16(1),

then where is the justification to bring promotion with Article 16 (4) by

giving strained meaning ro the expression 'post', Accordingly the Hon'ble

Supreme eourt has held that Article 16(4) rnakes a departure only to the

extent it permits the State Government to make any provision for the

reservatierr of appointrnernts or posts at the inritial stage of appoint!'nent

and nrtt ir1 i.tl(.r ["rr{x:e:i1j r }J' [)r'lrnotii Jrl



In the cJecisiol-l ii'i Surai ts3n Jr4eend Vs' gtaie of Rajasthan &

otherg,re;rorter.Iiir(20.11)11'{{,46'ithellorr'blesupremeCourtheld

that thc, r:tinrlitipn preceCient for rnal'.ing prptrislt't I, fOr reservatigrr in

pr6rrrotiori posts are inaclequacy r-rl represerr'latioi'i tif nrerirlbers of 5c &sT

aitij A.raF.trtainment Cf neies:;i!V of SUCh re.ceTvliit.'lr. i'.rr'r'iijingly' the

notiiicatinn prOrriding reseruatioll lor pronrotions for rl-reri'rL.'et : oi'5C &Sl

witfr i:onsequential seniority isstrlil by the State of Ra-iastfr;.;ri wiiifiut. first

?xr.lUiring ti"re qr.raiifiatlle: data ttrc;,rt rltrrg ther irlaiieqUai.y {rl i(:l rrtr:r lt'r-.rii(ri-t

of jitl & 5T in public seivlce:i w;r":'c:i-aside k\i the Flon'bler !-1i91-r {'oLti-i ui

F(aiasthan anci it wa:, uphei(l lry llrc H0rr'ble siupreme ciruri iri tlraj

declsion reppdecj in 2011 (l ) .cn1 4G/.In the abrorre decisicrrr tl rrr f-it.rr r'l ri'.

Suprerne Courl followerj tfre dr:r t:;ion in f.r4, Nagaraj's case re;tot'ic'ci tlr

2.006 (8) SCC 2'12. The Horr'llk'supreme Court in B.['.. Pavithia and

'<rttre:rs Vs. Uniorr of India drrci ollr|r s reported in 2017 (4) ijCC t,|l) has

lreftl that the mere fact that tttr:r .r i:; no proporLionate representatioll in

pr.onlotional post for reservecl {.rt.etgol'y carrdidates is rtoi- !-'. iEelf

sutfr( ient tr-i grant. consequelrir,rl scniorit'y' it' promoiees vvlrtr are

otherwise juniors. The Hon'bl,' Supreme Court has held that the

determination of inadequacy of lr'prtlsentatiOn, backwardness and overall

efficiency is mandaiory for exc:tr r',rrr(i powei- under Ar';ici€ 16(1A)' Ii ls

for the state to decide that thr:rr. w,rs compelling necessify for exercise

of such power and decision of tli, ' 
"i,rle 

was based on materials including

the study that overail elficiency r', rr' 'l t ompromised.

The Kei'ala Administrat.iv,' ',"rvice is formed as stated in the

ob.iectives is to provlde effecliv, rr,,1,1,:irrentatioi-r of Gcvernment policies

ancl proqrammes ancl therelot r: il!"'{f icieni:y oi service is rnandatory'

The prc'"'isi'.1n5 ef K"erala A'dsrirrr,'i r'rrr'r' ' irei-vice Rules are drafted in such

a way to wr;;l .r: an efficier ri '.' 'r "' L rr r' lcr the State to implemeni the



tt\
') I'

i)tiicyoftheGovernnrer:i.5,itearn.I,tfieprovisicrrrrelatirigtoihe
i.esen/etion fra3 aireadir bi.reri irrlror-[jorated. 

-ifierei'ore tl-,e principles of

teservation is fiOt omlilei iri ii-ltr Iliatier ()f eii:;pciritn-rent iO tl-re pcst undef

the Kerala /\dnrirri5iiatir.rr: gien'ice Therefcire I arii t-ri'iire view that there

is no necessity- t0 rrral<e a !'ese!-vaticrr ir the streani 1l iiL trIi for-which the

metlr0d Crf reCruitmeni i:. i-.ry i',lri;,ei llre ly'liarrsi'ci !eie't-!c'r li-ielho'l 
,

vvas entrLlsted to the FSC to select the besi canrlidate: frorr r:rnorig the

feecler caleqorv ll'niairrleirr the eiflr:ierrcy of service Ali ille: caniijclates'

Coming urlt]er ||re feect,t r:ater'1nry Cari Co!_npete fur selei:|tc)il, l.|ierefi.)Ie

there is ner dis;r:rii'rlitiai-i'-rrt irrl'lre selectiori Only tc n-rclintaiir ifre efficierrcii

of selrvir:e 1.he seiectiiif} i:: entrustcd Wlth the] Pl,i" |here foie there is rrcl

nfi|eSsitrl.atthis:[:ge|'t-,ftilkere5er\/at|o|!in:j|l.earrlli&il]c.riiiei.el;

Adrrinistraiive Sei"vice.

Yours sincei'eiY,
;tt

,if ,'1'r-.i

\, 2' 
t -

L:, i)" Sl.rDiiAi/"APJi PP.I,,SAD

ADVQii,. f F GEt\ i_tiAL.
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6\-.^-1 6^+tb 6lt n'blr"'Jd
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as indicated by Aiticle 335' As stated above' the conceph of fficiency'

backwardness, inadequacy oJ representation ate required to be identified

and measured'.
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t 
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glcrcrumlcoemo coocff) roc*lcrtcr-c;celcor6lno of)ffDc6rD" olSeonud cnlderumltleirmoi '
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oto,.{lafloggrm ooerusccrO<rgd crjlcorocno ooruogrdtco cridlorg cnsccoroenaroi ' rsnoi

ooolgcS>o.genneiglrgrodlm.:nccnorojlroSonrdoorocr;ggolcglcrimflcolc<orcolt'l

rsroslffDncmor6jlafl roslqocm 6)@Ccocosmc6m'. gojlos .goilor ooruo.gcdeo cuel
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(r\oo."6f""6fc*1.ua l/3 o.lcAacdco$.i crilcroqpg enilroo<uco1agcem".

rsrocxail(S 616, oOmJ-. o6cru-. rurqtd 14 4ronf, 17 clora 50Vo mrcqoccollo (rDool(d6rDo

eruccuoaceni. 1/3 ogccoc.,veoc6rn". Go6rnrEjscDaoJos 16(4) OOoocgf3o p@&crdo
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- \f.) caop rooaglcrlcopgloi qrDdc$cruloE ;$a,ecro1-a$ocrrri<4romflod

pvia.SScmcrr<0s1" - crodnrroccor crDoolcd6[Do mniaerDoocro. cruiio 2,3 .0mil

oJlraccneoogilq" ' ff\joocd6fD(ocolorJo .l.lceJlaosmoocroqFe {6r$c!(ro!o cru"eilmrjl4

ojl",scorcorolccaeLc6l't)- "r:flelscoll-;$er>ordg aeo"losioA mrdercoloQ oilcror:"laoemo

ccorilqrlolcocmad.

.,i\ pnol5nd reoern,.otgcoeo;'lr;oi Grocrdc-orort" 16(4 "61) @6,rro0 .l$o,eco'i-

r$acrrdg ojkect;rcoBr,66o- rsrEffd.lcotaocol gcoilcn1tu5" Pqjcococrn'

GcrlCriDJoc$gcrDota,9do rollO;ornrtrnnlco osKDOeJ oigceoo.*urnlqo (TDo()(d6TT)o

,)d3d6).S€oro)ccUffDrocfin-. , 6r)leQocmo,.-l:., cry6fl.cacscii1qos rEad6Ino€lScDC 6 6raJ-

ciroc(oce@3ocd ocgri (olodl cgorrilcorod 6rcon" pclol (2008) 6 SCC 1:

MANU/SC/13T7/2A08, IJP Power Corporation LTD v. Raiesh Kumar &

others (MANU/SC/0334/20/2) "a;cml 
oilotlcn5cco.reuogilafl erug. co,csoilcAos Pl,

oil.sucorrooilqgg crilcdla,g6rDo 4onaloc$colgern".

"" Llquality in Article f6(I) is individual spccific whereas reserva;tion tn

Artic:le I6(4) crnd Article I6(4)-A is enabling. The discretion ofthe stale is,

however, subiect to the existence of "5ackwardness " and "inadequacy of
representation" in public employment. Baclo,t'ardness has to.be based on

ttbjective factnrs whe;"eas inadequaq' has ttt factually exist.

X X X X X X X X X X X X X X X K X X X X X XX

""T'he object in enucting the enabling provisions like Articles 16(4)' I6(44)

and 16(48) is that the State is empowered to identify and recognize the

compelling interests. If the State has quantifiable data to show

baclouardneSs and inadeqwctcy then the State can make reservatiow in

promotions keeping in mind maintenance of efftciency which is held to be a

constitutional limitation on rhe discretion of the State.in making reserration
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Article. 16 (4) - "Nothing itt tltis article shall prcvent the State

fram making any provisiott lin' tlrc reseruation of appointments

or posts in favour of any bitckwatd class of citizens which, in
. the opinion of the State, is not atlcquately represented in the

seruices under the State. "

Article 15 (4 A) - "Nothing in titis ;tt tit'lt" shall ptevent the State

from making any ptovision for t t:scruaiion in matters af
prcmotian [with consequentia] seili()t'ity 'l io any cl;rss or classes

of pdsts in the scrvict:s under drr' ,$rr;i/c in favom' of the

Scheduled Castcs ;tttd rJir-r 5r-Jurrjtrlr':tl 'l.ribcs wltich, in the

opinio| rll /i1, 
":1,;i,- 

;)tt !tttl .t'i"1t:.;ttt'li rq'rt";L'llled in the

services undcr lhc Sl,ttt.'. "'.

.,'. 
" GiDccocoerncdl o)c€!d roraril agonioro"d ccoo glffol (2008) 6 SCC l:

l/tANl.J/SC/1397/2008"6)cm cacp$<oE' 6ru€occDo.H5 crgctl.cecsoilqos

rsrd6rloersc{)c eruOrsl GO6rn.,elscnc?os CfDoolfdsl-D rorO:es'Bs8 {sros@Ecm 16 (4), 16 (4)

(og)) r6rdmcg{3o(oro*gl m.roq4octo-l ro-o"tElLdld oikr-fl 64(rgcoilooaqaneccoj}. 93-t.rco

(4o6ru.€lsff)C ereoCn<OilOlrd 6IU€. orJ@fi'Cocsrdii eOCf,.gooOro <sioac,ocaelacd

rocpri eoqgltoi p(g6crdo .,.Loqocgernccoil.

" it is impttrtttn! to bear in nind tlte nature. of consriruiional

amendment's. They are curative by nature. Article 16(4) provides

fbr reserwttion .for Baclcward Classes in cases of inadequate

representation in public entployment. Articie l6(4) is enacted as

a remer)y for the past historical discrimination against a social

class. The object in enacting the'enabling provisions like Articles

16(4), 16(4-A) ttnd 16(4-8) is that the State is empowered to

identify and recognise the compelling interests If the State has

quantifiable dala to show baakwardness and inadequacy then the

State can make reservations in promotions keeping in mind

maintenance of fficiency which is held to be a constitutional

limitatiqn on.the disgretion of the State in making reservation as

inclicated,by Articla 3 3 5. "
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