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No. 5.5. 7/2018/AG ) - 15" March, 2018

The Hon'ble Chief Minister
- Government of Kerala
Thiruvananthapuram.

[Dear Sir,

- Sub:- Reservation to the Scheduled Caste & Tribes in Kerala
' ~ Administrative Service — legal epinion forwarding of —reg.

Ref. 1. Letter dated 17,02:2016 of Honourable Chief Minister to

_ the Ad\focate_ General

2..Representati0n of Advocate K. Somaprasad, Secretary

of the Scheduled Caste Welfare Committee

As per the above representation dated! Nif, the Scheduled Caste
Welfare Commitiee requested to make reservation in the selection and
appointment to the pos’ts*uhder Kerala Administrative Service in all the

three S{ream_s; )

The Kerala Ad_ministrative Service was forméd in the State of
- Kerala as ‘per SROI'NO,.861f2.017 published in Kerala Gazette Extra
Ordinary dated 29.12.2017. The Kerala Administrative Service Rules,
2018 came inio forcewith effect from 01.01.2018. The objectives of
bringing into force Kerala Administrative Service is to bmld a cadre of
public Servéhts as the second line 'Qf managerial talents for Government

for. effective implementation of Goveérnment policies and programmes

- and to provide opportuniti'e's for growth. for bright, talented and ..




committed officers in (;;s:w@mm{sm Sevice and prepare them for senior'
~ level administrative and mar et pusitions in public service and also to
consti-tuté the feedei category o the recruitment to Indian
Administrative  Service in Kerale  Cadic &nUUQE’l dppﬂmtmem by
pramolion ‘from State Civil Service categoy SULETSE ding the existing,
Crules an this regard. Ruie b of the Reials Sonaniciadve Service Rules,
;2{’)18 'p%'ovides.that. the Rules of reservation i}h sppointment in Rules. 14 to
i of Kb 8 SSR shall dD[} v ote am)rmim(a Pobn direct ie{ruli‘ment to
'.ﬁ/Oldlcn Aﬂmlmstrauve Service under Stream-; drider Rule 12 - Method of
appointment and qualiﬁcatimr‘s.\ As per Rule i} of Kerala Admiinistrative
Service there are thrée categories 1o, Si:ream--:l(Direct_ P\ecru‘:tmc—itnt},

Streamn-11(By transfer kRecruitment from Regula'r Employees or- 'appmveciﬂ
nirobationers  in 'an'y Governmerét_'Depaz'tments) and  Stream [I(By
transfer appointments from Candidates hoiding first Gazetted POST -OF
above any Department in Schedule ——}“and equivalent . post in common
' .‘:‘“‘.*mories listed in Scheduled-1). As péf Rule 5, reservation is applicable
o Stream-1 and not applicable to Streamn¢ II ang I for which the

method of recruitment is By-transfer.

Tne reservation in posts. under the State is governed by Rule 14 to
17 of the Kerala State and Subordinate Service Rules. As per'Ruie 14 to
17 the reser?atioh is applicable only for direct recruitment and it is not
applicable for by—trahsfer and by prbmotion methods. Therefore‘ Rule 5
of Kerala Administrative Service providing reservation in StreamI is in
accordance with Rule 14 to 17 and not providing reservation in Stream 11

& 111 is alsp in cons{)nance with Rule 14 to 17 KS & SSR.

in the State of -Kerala no reservation is provided either for

promotion or for appointment hy-transfer. Therefore, the request mads




In view of the declaration of izw made by the Hon'ble Sup-

court in Indre hawhney's case, Article 16(4A) was introduced ¢

Consﬁtuﬁc‘n (Sex,fenty--qevemth Amendment) Act, 1995. 'As per Articic

16(4A nothanq ire this Articles prevent State from makmo any provasmﬂ P

for reservation in matters of promotiosn, witl :‘coquuential seniority, to

“any class or classes of posts in the 'serv%ces under the State-in favour of

o the Scheduied Caste and thewacv i %9 which in *:E’e O ‘r*:e, of the

,Tdt(—‘ are not ddequateiv represenred in fhe services under the State,

'Amclef 16(48) is an enabhriq provision ta the Government to- make

'_pfovmons for dpplyma reaervatson in the matter of promotion aiso ;

| Howaver the State has to make a study and to form an opinion regard:ng o

the adequacy of the members of SC & ST in services under the State.
The Kerala Administrative Service is formed only with effect from
(1.01.2018 and therefore the adequacy of the members of SC &ST
" cannot be considered at this stage Only after fi lling. 'up the post under

the Kerala Adm:nistrative Ser\flce and no adequate represenfatlorr 0f 5C

& 51 L,.made them only the power under the enabling provisions of
Arjtic[e 16(4A) can be invoked. It is relevant to note that tunder the State
_Serv.ice or Subordinate Service, the State G\overnment have 'not.‘yet
invoked the enabling provision under-Article 16'(4,&)= Therefore, invoking
power under the Article 16(4A) in respect of Keraia Administrative
. Service only would be'_.discriminatory in respect of other Services. In the
decision in Rajendra Vs. Union of India reported in AIR 1968 SC 507 it
has been held by the Hon'ble Supréme Court that Article 16 (4) is an
ehabiing-prwision and the power under Article 16(4) canno't be exercised .
as & matter of ﬂght af-“ the same is a discretion vested with the

Govprnment



in the afe-p_resentation to make.resernation in Streams-11 & III also is not
in accordance with reseifvation pb!icy of the State Government. 'In case
the resérvatio_n is made applicable to' Streams-II &III that would have-
~ wide famiﬂc‘:ations for the reason thet the same principles has te be - -
applied for the all other posts nndef the State which are filled up by

promotion and by%transfe'r method of appointrment. At present the post

‘which are filied up by promotion or by appointment by transfer do not

"provsde any reservation and therefore in case reservation rs provided to
Streams II & III the empioyees workmg |n other posts under the State '
would. be discrirninated and. Lhey may also clalm for reservation . m_

promoted post and in _the posts filled by appoantment. by transfer.

In the decision in Indra Sawhney etc etc. Vs. Union of India and
oi:herslreported in AIR 1993 SC 477, the Hon'ble Supreme Court has held
~that -reservation' cannot be mé‘de applicable to promotions. The Hon'ble
Supreme Court has held that it is settled proposition of law that right to
be considered for promotion.i;s a condition of seryice." Once a person is
- appointed, he is governed by the conditions of service applicable thereto.
| -Appomtment and conditions of service are two separate incidents of
service. Condition of service exclusweiy come with the expression
“matters relates to employment” and are covered by Article 16(1) and
not by Article 16(4). When all 'other conditions of service fall outside the -
purview of Amcle 16(4) and are exciusuvely covered by Article 16(1),,
_then where is the justzf“ ication to brmg promotion with Artlcle 16 (4) by
glvnng strained meaning the expression ‘post’. Accordingly the Hon'ble
Supreme Co‘urt hasf held that Article.16(4) makes. a departure_only- to the
extent it permits the State Government to make any pro&iéion for the
reservation of appointments or posts at the initial stage of appointment

and not in the process of prormotion.




In the decision in Suraj Ban Meena Ve, State of Ra]astha"x &
otherf, reported in (2011) 1 SCC 467 the Hor'ble Supreme Court held

tha% the condi tion precedent for ma}\mq piOVISIUH for reservation in

pmmot!ori posts are quequacy of representation of meimbers of SC&ST

AN a-”“er“talnmmt of  neces ,15 - of such reservation. .’icr:.w;'fr:%inqu the

no‘tmcatlon providing resewatloza tor promotions for mermbers of SC &8T

with conseguential seniority issued by the .;tate of Rajasthan without first

acouiring the qualifiable data regarciing the e dequau, o reproses nlatior

of 5C & 5T in public f"cxwws wa, set-aside by the Hon'ble High Court of

‘djasthan and it was upheld l>y Uu, Hon' blc— ;upreme Caurt in thai
cleuqforu repor“eo in 2011 (1) 5CC 467, In the above.decadmn e Hon'ie
%upreme Court foliowed t’he dm mion in M. Nagaraj's case reported iri
2006 (8) SCC 212. The Hon’ )Iz.. Supreme Court in B.K. Pavithra d
‘others Vs. Union of India and olhoers reported in 2017 (4) 5¢C sz has
- held that the mere-fact that thaie is no proportionate representation in
'promatlonaE post for reservec category candidates is not i’r}} itself
buf*he:a@n% tn g(ant consequenisttl seniority 1o ,':}romouaéc who are
otherwise juriiors.  The Hon'ble Supreme Court has held that the
determmation of inadequacy of e gn(‘Senta‘EIOn backwardnecs and overall
efficiency is mandaLOW ror EXCHOEING pOwWer under Artjcie 16{4 itis

for the 'State to decide that theie was compelling necessity for exercise.

of such power and decision of th “iale was based on materials includihg, :

' the study that overall efficiency r. nol compromised.

The Kerala Administrativi '.vice is formed as stated in the

ob}ectave,, is to provide effective implwn'mntation of Government policies

and programmes and th@refou i efficiency of ~service is mandatory

& provisions of Kerala ;mnw,, it Service Ruips are drafted in such

a way to make an efﬂuen. Gere umlor the State to Implement the

R




policy ot the Governmernit. _E}i_;’e'an’s---l, the provision relating to the
reservation ha: alreagy- been :z"ss::orpo'rated. Therefore the principles of
u-'f:;servaues“; is not omited in T the matter of & ppmr.tment to the post under
the Kerala Adh‘.zmistiiative Service. Therefore 1 am of the view that there
s no recessity to make & reservatior in the Stream 11 & 111 for which the
methiod of recruitment is byt ansier. The by-transier selection method
was entrusted to the PSC to select the best candidate from ai nong the
feeder category 10 “mairiain the efficiency of service. -Ali the ccndidates.-
coming unfaer the feeges wiprmry can COIHDQ‘EE fur selechion. 'ii'k'teref\’)re
~there is no c’ica rimination in the selection. Only e naintain the efficiency
of service the selection is Pt’i’[i usted with thﬁ PSC, Therefore there 5 ne
nsz'«.s;:egsity at this stace tcw iake reservation in wi" garn 1 & Ll of Rerals -

Administrative Service.

Yours ﬁmcere]y

i/ /{i /j{) g
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as indicated by Aiticle 335. As stazed above, the concepis of efficiency,
" backwardness, madequacy of representation are reqwred to be identiﬁed
and rfneasz,mea?a : : :
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“Equality in Article 16(1) is individual — specific whereas reservation in
Article 16(4) and Article 16(4)-A is enabling. The discretion of the State Js,
however, subject to the existence of “backwardness” and “inadequacy of
representation” in public employment. Backwardness has to be based on '

- objective fuctors whereas inadequacy has to factually exist, ~

X"XKX X-XXXXK XXX XXX X XX XX XX

“The object in enacting the enablmg provisions like Artzcles 1 6(4) 16(44 )
" and [6(4B) is that the State is empowered 10 identify and recognize the
compelling interests.  If the State has quantifiable data to show.
backwardness and inadequacy then the State can make reservations in
promotions keeping in mind maintenance of efficiency which is held to be a
constitutional limitation on the discretion of the State in makmg reservation
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Article 16 (4) - “Nothing i this article shall prevent the State

from making any provisiou for the reservation of appointments

or posts in favour of any backward class of citizens which, in

the -opinion of the State, is nol adequately rcpresentcd in the
- services under the State.”

Article 16 (4- A) - Woziunv in this H/tu’t \hd” prevent the State
~ from making any pwvzszon for seservation in matters of
pzomotlon [with conscquentza] seniority, | {0 any class or classes
of posts in the services under the State in favour of the
 Scheduled  Castes and the Scheduled ribes which, in the
opinion of the State, are nob ade G u‘u’) muwurred in the
services under the Staice.
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“it is imporiant to bear in mind the nature. of constitutional

- amendments. They are curative by nature. Article 16(4) provides

for reservation for Backward Classes in cases of inadequate
represemanon in public employment. Articie 16(4) is enacted as”
a remedy for the pasi historical discrimination against a social
class. The object in enacting the enabling provisions like Articles
16(4), 16(4-4) and 16(4-B) is that the State is empowered 1o
identify and recognise the compelling interests. If the State has
quantifiable data fo show backwardness and inadequacy then the
State can make reservations in promotions keeping in mind
maintenance of efficiency which is held to be a constitutional
limitation on the discretion of the State in makmg reservation as
indicated by Ariicle 3357
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