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M THE KIGH CGURT OF KERALA LT ERNAKULAN
FRESENT:

THE HONOURABLE SMT. JUSTICE P.V.ASHA

THURSt}AY, THE 30TH DAY OF NOVEMBER 2017/9TH ﬁ.GRAHAYANA, 1838

WP{C).No. 19321 of 2017 (M)

PETITIONER(S):

1.  SHEENA VYV,
AGED 38 YEARS, W/O.M.V.VARGHESE,
MARATHAMPILLY HOUSE, MURIYAD F.O.,
PIN-630 633.

2.  SHEELA JAGOB,
AGED 56 YEARS, W/Q.LATE BABU,
KADUVALLIKUDIYIL, K.S.E.B.QUARTER NO.E 34 A,
IDUKK].CGL,ONY.P.O;, IDUKK], PIN_-BS_S 602.

3. M.E.CHANDRAKUMAR,
AGED 80 YEARS, S/O. PARAMESWARAN NA!R
KARINGANAMPILLY, VADAKKAL, ALAPPUZHA.

BY ADVS.SRI.BABU KARUKAPADATH
SMT.M.AVAHEEDA BABU
SRILK.MFAISAL (KALAMASSERY}
SRLP.UVINOD KUMAR
SRLMITHUN BABY JOHN
SRILJ.RAMKUMAR

. SMTAMRIN FATHIMA

RESPONDENT(S):

1. STATE OF KERALA
REP. BY THE SECRETARY TO GOVERNMENT
- DEPARTMENT OF CONSUMER AFFAIRS,
GOVERNMENT SECRETARIAT,
- THIRUVANANTHAPURAM. 655 001.

2. . THE SPECIAL SECRETARY TO GOVERNMENT
- DEPARTMENT OF CONSUMER AFFAIRS,
GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM. 6395 001.

=Y " THE PRESIDENT
CONSUMER DISPUTES REDRESSAL FORUM,
THRISSUR.680 001.
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WP{C).No. 19321 of 2017 (M)

4. THE PRESIDENT |
CONSUMER DISPUTES OF REDRESSAL FORUM,
PATHANAMTHITTA. 689 645.

R1& R2 BY SR GOVERNMENT PLEADER SRI. BlJOY CHANDRAN

THIS WRIT PETITION {CIVIL) HAVING COME UP FOH'ADMISSION
ON 30-11-2017, THE COURT ON THE SAME DAY DELIVERED THE
- FOLLOWING: . .
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W.P(C) Ne6.19321 of 2017-M

Dated this the 30" day of November, 2017
JUDGMENT

The petitioners are members of Consumer Disputes Rédressai Fonim,
who are aggrieved by Ext.PS order by which th&ir appiicatio-n for aur_rendt;r
of earned leave Ext.P6 was i;ejected. |

2. The petitioners were appomted as Members of fbe Consumer
D1sputes Redressal Forum under the provzswns contained in SCCﬁOﬂ 10 of |
‘the Consumer Protection Act, 1986 “hereiafter referred to as the "Act’ fcn
| short). As per subsection (3) of Section 10 of the Act, the conditions of
service, salary and honorarium and other allowances payable to the
members of the District Forum are as prescnbed by the Govemment The
Government issued the Consumer Protection Rules 2005, as per Ext.Pl
notlﬁcatlon 1ssued m SRONo. 1069/2005 as per G.O(Ms).No.37/2005/F,
CS&CA dated 08 12.2005, m supercesswn of the Consumer Protectmn
Rules, 1998. Rule 15 of the Rules prov1des for tbe_.salary, honorarium, other

aJlowances and conditions of semce of President and Members of the

_Dlstnct Forum, Clause {4) thereof provides that the President of the District . ... .-

y
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earned leave m accordance with the provisions i the Kerala Service Rules

as applicable to provisional employees appomted for 2 period of 5 years oz -

less. But in .clause (3) which dealt with the conveyance 3.110‘.-‘.’&33{3? cf
- Members, nothing was prc.wided. with respect to their léave. On the basis of
representations  submitted by the Members lke the petitionery, the
Government amended the rules iSsuing Ext P3-the Kegla__ Consumer
Protection (Amendment) Rules, 2016, notified as per G.O(Ms)..
'No.8/201 S/CAD dated 30.’06.2016, proﬁdih_g for the leave rules applicable
' to the Mermbers of the District as well as. State Forum. Rule 15 was amended

as follows:

“2. Amendment of the Rules:-- In the Kerala Consumer Protection Rules,
2005, —

(a) in rule 13, after sub-rule (11) the following sub-rule shall be inserted,
namely:--

“(12) The members of the District Forum, if appoisted oo whole time
basis, shall be entitled to the leave admissible, as per the provisions of the Kerala
Service Rules relating to the leave rules as applicable to comtract/provisional
employees appointed for a period of five years or less; the President of the District’
Forum shall sanction such leave.”

(b) m rule 26, after sub-nule. (11) the follomng sub-rule shall be inserted,
namely:-—

O H12) The members of the State Comm.tssnon appointed on whole time
basis shall be entitled to the leave admissible, as per the provisions of the Kerala
Service Rules relating to the leave rules as admissible to comtract/provisional
employees appointed for a period of five years or less; the President of the State

- Commission shall sanct:on such leave™.”

-On the basis of this -amendment; the petitioners ‘submitted -applications for |

y,
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surrender of eamned leave. In the meanwhile, the .Presid'eﬂt of the Consumer
Disputes Redressal Forum, Trichur had addressed the Government in Ext.P4 -
letter seeking clarification as to Whether commuted leave can be sanctioned
to the members of tﬁe D1stnct Forum by coﬁzbinjng half pay leave and
whether surrender of earned 1eéve 031‘1 lbe allowed for getting ﬁonetazy |
velue,

3 .By Ext.P3 order the Government had informed the President of
the Consumer Disputes Redressal_ Forum that the benefit of commuted leave -
cannot be gfanted to the.-employées__wh’ééé:"‘éllig'ibﬂity for leave is based on
Appendix VIII té: Part 1 KSR, which reads as foIloWs:

“(1) The benefit of commuted leave can't be granted to the employees
whose eligibility for leave is based on Appendix VIII, Part I KSRs since “leave
on balf pay” is not being eamned as in the case of regular Government employees.

(2} Medical certificate is insisted for granting “leave on half pay” as per
rules under Appendix VIO KSRs, since the leave is granted only in case of
absolute necessity.

(3) Earped leave will be admissible at 1/11™ of the period spent on duty,
subject to the kmit of 15 days in a year. Such leave may be accumulated upto a
maximum period of two months.  As ‘per GO(Ms)No.08/2016/CAD dated _
30.06.2016 surrender of earned leave can't be allowed for getting monetary
value.” . '

Sﬁnultaneously, the épplicatioﬂé were rejected. The petitioners have
~ approached this Court at this stage claiming termiinal surrender of earned

a Iéave p'ointiﬂg'out 'ﬂi_at their appointment is "regular even though it is for a

" prescribed ‘tenure ‘and therefore they are entitled to sutfender of ‘earned




ehe 2nd respondent eligibility of half pay is not bemg earned as 1n ;che case of
| regular Government employees Thc Prodidents of Consumer Disputes
Redressal Forum are not eligible for Commutation and they are ehglble for
half pay leave only on production of mechcal certzﬁcate m case of abselute
necessuy Accordmg to them, eaming of Ieave 18 based on the rules in KSR;
* whereas the sun-ender of earned Ieave 1s governed by the executive orders

1ssued by the Government from tlme to time. Ruyle 15(4) of Consmner
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Appendix VI, Part 1 KSR, Tt is further stated that thé qualiﬁcatioﬁ for the
post of Presiden.t and members of CDRE, the salary, ﬁonourarim aliowance
‘and conditions of service are as prescribed in the rules. Bat there 1S DO
provision for swrender of eai'ned Jeave. Tt is stated_ that ieave on Palf pay is
not being earned as in the c_aée of regular Government en:'th;yees, Even
though the members of CDRF are eligible for samed leave at 1/11% of the
period spent on duty subject to the limit of 15 days in a year which can be
accumulated upto a maximum penod of two months they dre not ennﬂed to
" surrender ﬁ'le same in the absence of Rules |
5. ) The leamed counsel for the petitioner points out that the
members of the CDRF were bemg paid the benefit of swrrender of earned
leave and they had submitted their applications subsequent to the |
amendment of the Rules in 2016, which stand rejected.
6. ' Heard Smt .Vaheeda ‘Babu, the learned counsel for the
peﬁtioners_ a.;_md Sri. Bij oy Chandrar:g- -the learned Government Pleader.

7. According to the learned _GoveMmt Pleader, there is

. difference in the words and expressions appearing in clause (4) of Rule 15

of the Ext.P1 Rules and in clause (12) of Rule 15 of the Rules even after the

" ‘amendment ‘was brought about providing for leave to the members The

P
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eligibility of the President for availing leave as given in clauce (dy o
15 of the Rules read ag foliows:

“The President of a District Forum, if appointed on fall-gme basis,
shall be entirled to the leave adwiissible, including surrender of earned leave, -

as applicable to contract/provisional ¢employess appointed for a period, of

five years. or less. The above allowance shall however not connt for the
purposes of pension, etc.”

Therefore, there is a specific provision for surrender of carned leave when

the eligibility of leave is provided. At the same time, what is provided in

Clause 12 of Rule 15 in the case of Members is the following:
“(12) The members of the District Forum, if appointed og whole time basis, shal
be entitled tg the leave admissible, as per the provisions of the Kerala Service
Rules relating to the leave niles as applicable to contract/provisional employees
appomted for a period of five years or less; the President of the District Forum
shall sanction such leave.”

Therefore, even after amendment to. the Rules, as per ExtP3, there is no .

rules specifically conferring any benefit of swrrender of eamed leave, when

it provides for leave 10 1ts members. ‘Therefore, the contention is that

-~ employees appointed for e.z'perio.d of 5 years or less: On 2 reading of the

provisions contained in Exts P] and P3 with respect to the President aswell

T e AT rn = e e /
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IS Camnot
claim the benefit of surrende_r df €arned leave, ag contended by the leamed
Governmen; Pleader.

8.

The learried Counsel for the petitioners points out that even

when thers s no specific provision, whag fs

Provided is that the members gre

carned Jeave.

9 Apart from Government decision no 4 in Appendix'V]]], It is

necessai'y 10 have a Jook at Rule 9

2 and 93 of Part | KSR, which read as
follows: |
“92, An_ officer on carned leave is enfitled oo leave salary equal to,—
(1) full (duty) pay ie, pay admissible had &
period ofleave; - T

¢ been og duty during the

(1) Dearness allowance applicable to the above duty pay; ang

(111) Such other Compensatory allowances as are admissible under the rules

dumgtﬁepcmdoﬂeave Coffiost i B e
7 [Provided that where an officer is promotog during the period he 1S on




W.P(C) No.19321 of 2017-M . &

carned leave the monetary benefit of promotion. shall be given only from the date
on which he assumes charge of the post, if there is changs of duties].
93.  An officer on half pay leave or leave not due is entitled to leave
salary equal to,~ .- T o
(1) half of duty pay, i.e., half of the Pay admissible had he been on duty
during the period of leave; _ ; .
(i) dearness allowance applicable to the amount admissible under clause -
(1) above:] ' -
[provided that where an officer is promoted during the period he is on haif
pay leave the monetary berefit of promotion shall be given only from the date on
which the officer assumes charge of the post, if there is change of duties.]

(i)  Hill Tract Alowance, House Rent Allowance and City
Compensatory Allowance  admissible from time to time will be payeble’ during
periods of all lesve with allownnces, if the tow period of such leaye at a time does
not exceed 180 days or if the actual duration of the leave exceeds 130 days, for the
first 180 days of such leave.]” = =~ - - _

Explanation:- For the purpose of Rule 92 and this rule, period of dury shall

- bt deemed to be the period of duty in a post during which the officer would have
drawn the pay in thé time-scale of that post but for his proceeding on leave,

In the case of officiating appointments, a certificate of continuance in the
same post but for leave should be furnished to the Audit Officer along with the
sanction noted in the Service Book and the bill claiming the leave salary.”

Rule 92 provides that ‘an officer on camed leave is entitled to leave ‘salary.

The petitioners are also officers. There is no specific provision which limits

i

the benefit of Rule 92 to an officer on permanent employment alone. Rules _

92 and 93 with decision No 4 ‘in. Appendix VII will make the petitioners

eligible for the leave _salary, i.e for surrender of earned leave as well as.

~ commuted leave,

10. In the above circmnsta_nées, the clarification Ext.P5 as well as

Ext.P9 order issued to the petitioners directing to refund. the excess leave

salaxy drawn by them are unsustainable and will not stand in the eye of law.

EJ&S.PS Ianld Pg are thereforq s_ef aside.
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Accordingly, the writ petition is allowed It is declared that the
petltloners are ehcnble for the benefits surrender of .Iea.ve/leave salary as
. prowded under Rules 92 and 93 of Part I KSR read with decision no.iv. of
Appendix VIII of KSR, There shall be a duectxon to the respondents to
pass fresh orders on the apphcatmns for leave and for sun-ender of leave

subm;ttad by the petmonera and grant them the benefits, within = period of

two months, in accordance w1th the aforesaid dn'ectmns
Sd/- |
(BVASHA, JUDGE)
rtr/ |
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WP(C).No. 19321 of 2017 (m)
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APPENDIX
| —
PETITIONER(S)' EXHIBITS

EXHIBITP1 A TRUE CoPY oF THE RELEVANT PORTION OF G.0.(MS)NO.37/2008/F,
 CS&CA DATED 08.12.2005, g

EXHIBITP2 A TRUE COPY OF ONE OF SUcH REPRESENTATION SUBMITTED BY
THE PETITIONERS 1 AND 3 BEFORE THE 1ST RESPONDENT DATED
NIL ALONG WITH RELEVANT PORTION OF I3 ANNEXURE.

EXHIBITPI A TRUE COPY OF RELEVANT PORTION oG G.0.(MS)NGC.8/2016 DATED
30.06.2016 ISSUED BY THE 1ST RESPONDENT AMENDiNG THE
KERALA CONSUM ER PROTECTION RULES, 200s, WHICH was
FORWARDED To THE CONSUMER FORUM, THRISSUR.

EXHIBITP: 4 TRUE COPY OF THE LETTER DATED 29.12.2¢01s OF THE 3IRD
EXHIBIT p3 A TRUE COPY OF THE CLARIFICATION LETTER DATED 21.04.2017 OF

- EXHIBITP6 A TRUE copy oF THE APPLICATION FOR SURRENDER OF EARNED
) LEAVE SUBMITTED BY THE anp PETITIONER, WHICH STANDS
REJECTED ON 31.05.2017 BASED ON EXHIBIT Ps.

EXHIBIT p7 TRUE copy OF THE NOTIFICATION DATED 08-12.2013 ISSUED BY THE
: GOVERNMENT, APPOINTING THE 3RD PETITIONER AS MEMBER OF THE
CDRF, THRISSUR : :

THE CbNSUMER DISPUTES REDRESSAL FORUM,
TH{RUVANANTHAPURAM

EXHIBIT Pg A TRUE COPY OF THE ORDER DATED 22/09/2017 OF THE 3RD

RESPONDENT ISSUED T THE 1ST AND 3RD -PETITIONERS
EXHIBIT P10 A TRUE copy OF THE “ETTER DATED 16/10/2017 FROM THE CIvIL
: SUPPLIES COMMISSIONARATE TO THE OFFICE OF THE 3RD

RESPONDENT
RESPONDENT(S) EXHIBITS - ONIL
ITRUE COPY;
o,
. PAToJupce

sdr/-

P .-\n.,..a-.»:-—-m-"‘\
e !

AR B o e

N NEY




HIGH COURT OF KERALA
AT ERNAKULAM

Year and Number of Suit or WP 19321/ 2017
other Proceedings

Name of Appéicant/Advecate © SELBARU

KARUKAPADATH
Application: Number L ARTITIIGT
Application Date O 30-11-2017

Date of Calling for Stamp © 14-12-2017
' Date of Production of Stamp © 14-12-2017
- Date When copy was Ready  © 14:12-2017

Date Notified for appearance to' 21-12-2017
recejve the copy

Date whgh copy.was déliveréd : ((_!D . (2_«[ s
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