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- INTRODUCTION
L the Chairman, Committee on Public Accounts, having been authorised by
the Commitiee to present this Report, on their behalf present the Thirty Fourth

Report on Action Taken by Government on the Recommendations contained in
the 134th Report of the Committee on Public Accounts (2008—2011)

The Committee considered and finalised this Report at the meeting held on
3-12-2018.

‘ V. D. SATHEESAN,
Thiruvananthapuram, o Chairman, 7
3rd December, 2018, : Committee on Public Accounts.



- REPORT _
This Report deals with the Action Taken by the Government on the

recommendations contained in the 134th Report of the Committee on Public
Accounts (2008-2011), - '

. -

The 134th Report of the: Committee on Public Accounts (2008-2011) was
presented to the House on 28th December, 20i0. The Report contained 10
recommendations related to Taxes Department. Government was addressed on
30th December 2010 to furnish the statements of Action Taken on the

- recommendations contained in the Report and the final reply was received on 28th
_ February 2017, B

. The Committee considered Action Taken Statements at its meetings held on

27-8-2013, 26-11-2014, 30-11-2016, 20-8-2017 and approved the same in the light

of the replies fumnished by Government.. The recommendations of the Committee
and replies furnished by Government are included in‘this Report,

168/2019,
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TAXES DEPARTMENT
" Recommendation
(SI No.1, Para No. 49)

The Committee finds that the Department incorrecﬂy' exempted inter-state
turnover of Centrifugal Latex while finalizing Central Sales Tax from the period

97-98 to May 2001 resulting in short levy of tax to the tune of ¥ 2.32 crore across

various circles of Commercial Taxes Department in the State. The Committee
deplores this wilful act of the Department-when there existed a High Court verdict
which clearly indicated that Latex and Gentrifugal Latex were separate entities and
the latter could not be exempted from CST on inter-state sale by manufactures.
Even though the department tried to defend their stand with many arguments with
supporting SROs, cases, circulars, the.Committee stands firm on the fact that

" inter-state sale is taxable irrespective of whether it happened before or after High
Court verdict. The Committee is also dissatisfied with the vague replies given
during examination of audit paragraph with hardly any documents supporting their
views or any legal backing for exempting inter-state sale of Centrifugal Latex.
Even though the Deputy Commisssioner (A&I) ‘agreed to furnish before the
+ Committee, the explanation and documents suggesting that tax should not be
collected for inter-state dealings it was not complied with. dll date, which the

Committee finds appalling and treats as disrespect towards them. The Committee .

also opines that Revenue Recovery procedures in many 17 cases was not done
properly and amount not collected. The Committee understands that during
assessment period of the case with M/s R. K. Latex, Thrissur tax ought to have
been levied which the Department failed to do and views this act as highly improper.

Action Taken

These audits are based on the verdict of the Kerala High Court in M/s Supersenic

" Industrial Complex, Muvattupuzha Vs. Deputy Commissioner, Sales Tax (Law),
- Ernakulam in (2002} 10 KTR 203 (Ker) wherein it has been held that field latex
* and centrifuged latex were separate entities. This decision has been superseded by
the High Court of Kerala in Kurian Abraham Vs. State of Kerala (2004) 12 KTR
235 and that was subsequently confirmed by the Honourable Supreme Court of
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India in State of Kerala and others Vs, M/s Kurian Abraham Pvt. Ltd, and another
reported in (2008) 16 KTR 184 (SC). As per the above decision, the Circylar No. 16/98
issued by the Board of Revenue holding that “field latex aﬁd centrifuged latex”
are oné and the same commodity for taxation s binding on all the authorities under
Board of Revenue. The Implication of the circular is that if tax is paid on field
latex under KGST Act 1963, no tax will be payable on centrifuged latex sold
interstate. Sirice the position of law Is as such and the assessments were made on
the basis of the circular 16/98, the audit is not sustainable, However details of
individual cases pointed out are furnished herewith, -

(1) M/s Season Rubbers (P} Ltd, (98-99), Spl Cle. Kottayam.

Dutring the Audit Scrutiny of the assessment records for the year 98-99, it was
pointed that the CST assessment for the year 98-99 was finalized by fixing total
and taxable turnover of 7 3,64,96,224 and 8 lakhs respectively. While finalizing
CST assessment for 98-99 the sales value of cén;rifugéd latex’ amounting to
. Rs.3,56,96,224 was given exemption under SRO 215/97. As centrifuged latex and
 field latex are two different commodities, tax is leviable on the interstate sale of
centrifuged latex. Short levy of CST worked to ¥ 35,69,622, '

In reply to this it is submitted that the High Court of Kerala as per QP
. No.12376 dated 8-12-2003 directed to follow Circular No, 16/98 ie. there is no tax
for the interstate sale if the purchase of raw rubber used for the conversion of
centrifuged latex is assessed under KGST Act. In this case centrifuged latex
assessed under KGST. The objection raised is not sustainable.,

{2) Gaico Limited -1999-2000 SpLCie., Kottayam

- In audit it is pointed out that assessment for the year 1999-2000 was fimalized
by giving exemption of interstate sale of 7,62,796.8 kg. of centrifuged latex
amounting to ¥ 3,09,87,636.00 and was recorded as a case of nil demand, Since no
tax had been suffered on the purchase of centrifugéd latex CST was leviable on the
above interstate sale. The short levy of CST on 2 3,09,87,636 @ 4% amounts
to ¥ 12,39,505.

, In reply to this is submitted that the High Court of Kerala as per
‘OP No.12376 dated 8-12-2003 directed to follow Circular No. 16/98 ie. there is no



tax for the interstate sale if the purchase of raw rubber used for the éouversibn of
 céntrifuged latex is assessed under KGST Act. ~ In this case centrifuged latex
assessed under KGST. The objection raised is not sustained.

(3) Thomson Rubbers 97-98 Spl. Cle., Kottayam

In finalizing CST assessment for the year 97-98 a tumnover of ¥ 1,09,43,526
was given exemption being interstate sale of centrifuged latex on the strength of
SRO 215/97 and recorded as case of nil demand. As per SRO 215/97 turnover on
interstate sale of rubber is exempted from levy of CST on condition that the tax has
been levied under KGST Act, 1963 as its production. The Accountant General
pointed out that as the assessee has not paid KG5T on centrifuged latex in the state
the assessee was not eligible for exemption from levy of tax nnder CST Act, 1956.

Based on the audit observations the assessment records for the year 97-98 has’

been verified and understood that the assessee has been levied tax under KGST Act
on-purchase of rubber and hence there is no loss of reveriue arises in this case.

(4) Malankara Rubber Produce Co.-97-98 Spl. Kottayam

In audit it is pointed out that while completing CST assessment for the year
97-98 in respect of the Malankara Rubber Produce Co. Ltd., no tax was levied on &
tarnover of T 30,46,083 towards intersiate sale of centnfuged latex (Cenex),
manufactured out field latex purchased in the state SRO 215/97 allow exemption

“on the CST payable on Rubber if tax has been suffered on its purchase in the state.
- Since centrifuged latex is the finished goods manufactured out of raw rubber and

the same has not suffered under KGST the exemption given on mterstate sale

" centrifugwd latex was not in order.

Based on this audit objections, the assessment records in respect of the
assessee for the year 97-98 has been verified and understood that the ‘purchase

turnover of raw rubber has been levied tax. in the KGST assessment. As

Cenmfuged latex and raw rubber are one and same commodity enlisted under 110
of 1st schedule as it then stood it should be treated as one as per circular No 16/98
of Board of Revente Taxes there is no question of law arises in the KGST assessment
for the year 97-98 in.respect of the Malankara Rubbers & Produce Co.Ltd.

w



. (5) Kurian Abraham Ltd. 97-98 Spl. Cle. Kottayam

Bas_ed on the audit objection the assessment was reopened on 24-3-2003 and
the assessee filed OP No. 12376/03 against the re-opened assessment. The Hon'ble
High Court of Kerala as per OP. No. 12376/03 dated 8-12-2003 allowed the
Ppetition in favour of the dealer directing the assessing authority to follow the
-~ circular 16/98 ie. there is no tax for the interstate sale of the purchase of raw rubber
used for the conversion of centrifuged latex is assessed under KGST.

{6} 8. Pradeep Kumar, Idukki qu_ber (P) Ltd. (98-99 &99-00)'AIT & CTO,
Peerumade . - ' :

S. Pradeep Kumar, Idukki Rubber (P) Ltd. (98-99, 99-00)-AIT & ST,
Peerumade. While finalising the Central Sales Tax assessment of a dealer
Shri S. Pradeep Kumar, Idukki Rubbers (P) Ltd. for the years 1998:99 and
99-2000, turnover of inter-state sale of centrifugal latex aggregating ¥ 210.86 Lakh was
exempted from levy of tax, on the contention that tax was levied under the KGST
Act on the field latex used in the production of centrifugal latex. As latex and

" centrifugal latex were commercially different, the exemption allowed was irregular.
This resulted in non-levy of Central Sales Tax of % 21.52 Lakh, The assessee is a
small scale industrial unit had remitted purchase tax on the purchase value of field
latex and claimed exemption for the local sale of centrifugal latex and skimmed
rubber on the strength of Form 25 declaration from the purchaser with-in the state
and claiming exemption for the interstate sale of centrifugal latex on the strength of
SRO-215/97. 1t is seen that as per entry 25 of the 3rd scheduled to SRO-1727/93
small scale industrial unit which are registered with the department of industries
and commerce, turnover of purchase of rubber used in the manufacture of rubber
goods with in the state are exempted from purchase tax. Local sale of Centrifugal
latex are covered with form 25 declaration hence it is exempted from tax. In the
case of interstate sale small scale industrial units are eligible for reduced rate of tax
at 4% even in the absence of C' Forms as per SRO 1731/93 clarification in para 7
of circular No. 16/98 says that no new commodity emerges in the convertion of
field latex into centrifuged latex such as indvstrial unit will not be eligible for
exemption under SRO-1003/91 and. SRO No. 1727/93 in respect of the purchase of
field latex for conversion in to centrifuged latex. SRO 695/2003 dated 25-7-2003
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exempt manufacture of centrifuged latex and crumb rubber from the payment of
{ax payable under the KGST Act 1963 on the purchase turnover of rubber in any
form used for the manufacture of centrifuged latex and crumb rubber. The
notification have been in force during the period from 1-4-1988 to 9-10-2001.
Hence there is no loss of revenue involved in this case. The issue has settled in
Kurian Abraham (P) Ltd. case (12 KTR 235) that by‘cemrifuging', the commodity
does not change. -

(7) RK. Latex (P) Ltd. (97-98) Spl. Cle. Thrissur

The assessee was a dealer engaged in the business of purchasing rubber latex
and converting the same as centrifuged latex and effecting local as well as
interstate sale. Assessment of the dealer for the year 97-98 was originally
completed under KGST Act as per order dated 3-5-2001 assessing the purchase
turnover of latex. :

The CST assessment for the year was completed giving exemption to
interstate sales turnover of ¥ 63,38,450 as tax has already been levied under KGST
Act, as per SRO 1731/93 read with SRO 215/97. The Audit objected to the
assessment stating that the interstate ‘sales turnover was ot considered for
assessment, based on the decision of the Honorable High Court of Kerala in the-
case reported in 121 STC 274, According to the Audit, as per thé above decision,
centrifuged latex is @ finished product. So, it is assessable to tax.even if the
. purchase turnover of field latex was assessed. '

The assessments were completed based on the Circular No. 16/98 dated
. 28-5-1998 issued by the Board of Revenue as per which field latex and centrifuged
latex were treated as one and the same commodity as per Entry No. 110 of 1
Schedule to KGST Act, 1963. Hence, as purchase turnover of field latex was
assessed. to tax under KGST Act, interstate sales fumover was eligible for
exemption as per SRO No. 1731/93 read with SRO 215/97. As per the above
Circular, which was binding on the assessing officers, the assessments completed
were in order and the objection raised in Audit was not sustainable.

The de;islon relied on by the Audit has been subsequently overruled by the
Full Bench decision of the Honourable High Court of Kerala in Kurian Abraham



v/s State of Kerala (2004} (12KTR 235) wherein it was held that there. was no
manufacturing process involved in the conversion of field latex into centrifuged
latex and that both are one and the same commodity. The above decision was later
confirmed by the Apex Court in the case “State of Kerala & Others v/s M/s Kurian
Abraham Pvt. Ltd. & Another (2009) 53 STA 241. The Honorable Apex Court,
while upholding the j'udgl-nent of the Honorable High Court of Kerala held that the
returns of the assessee hdving been accepted on the basis of the Circular No. 16/98

said Circular is Statutory in nature and, therefore, is binding on the departmental
officers. It is not open to the officers administering the law working under the
Board of Revenue to say thét the said Circular js not binding on them, If such a
contention was to be accepted, it would lead to chaos and indiscipline in the
adnﬂnisu'ation of tax laws. It was also pointed out by the Honorable Supreme
* Court, that the Government has rescinded the notification No. SRO 316/2005 by
SRO 946/2007 dated 13-11-2007 which indicates that there was a possibility of
double taxation on centrifuged latex produced from field latex and, therefbre, the
Government héd to step in and grant exemption, -

In view of the Circular No. 16/98 and the decisions of the Honorable High
Court of Kerala and the ‘Apex Court, there is no irregularity in the CST assessment
completed for the year 97-98 and the objection in audit s not sustainable.

8 M/s Kalpetta Estate (97-98) SpLCle., Alappuzha

_ The dealer purchased Ammoniated Latex from registered dealers within the
st.ate'and converted it into centrifuged latex and sold the same o registered dealers
within the state on the strength of form No. 25 declarations. The Assessment
relates to the year 1997-98. The assessment completed under section 19 on
‘ 26-2-2003 assessing the purchase value of latex was reduced as per apﬁe]late order
No. STA 26/2003 dated 19-4-2003 of the Deputy Comissioner (Appeals) Kollam
based on SRO No. 695/03, ' '



As per the sald notification the purchase turnover of rubber has been
exempted from 1-4-1988 to 9- 10-2001. The assessment relates to the year 1997-98.

Under these circumstances, there is no loss of revente 1nvp1ved in this case.
(9) Gaico Ltd. (99-00 KGST) Spl Cle,, Kottayam

~ As per SRO 695/2003 dated 25-7-2003 manufacture of centnfuged latex and
crumb rubber are exempted from the payment of tax payable under KGST Act
© 1963, on the purchase turnovet of rubber in any form used for the manufacture of
centrifuged latex and crumb rubber. This notification shall be deemed to have been
" in force during the penod from 1-4 1988 to 9-10-2001, Therefore there is no loss

of revenue to the State.
{10) M/s Season Rubbers (P) Ltd. (98-99 KGST) Spl. Cle., Kottayam

While flnahzmg the KGST assessment for 98-99 an ‘amount of ¥ 85,30, 005
belng the purchase turnover of rubber including the element of cess was given
exemption as per the instruction issued by the Board of Revenue in Circular No. 16/98.
Since the fleld latex and centrifuged latex are one and the same commodity there

isno escape of turnover as pointed out in audlt.

(11) M/s Cum Polymers (P) Lid. (98-99) Spl. Cle., Pkd.

- Mis CUM Polymers Ltd. was an SSI Unit eligible for sales tax exemption

for a tune of T 74,55,661 as per Order No. T-1341/2002 dated 18-10-2002 of
District Industries Centre, Palakkad for the penod from 15-4-1998 to 14-4-2005.

As per ongmal arder, the turnover under CST has been given exemption for ¥ 20,40,750.
 The purchase turnover of centrifugal latex was ¥ 63,34,106 which was given exemptmn
"~ for the year 1998-99.

As the dealer has not availed an ST exemption as per ongmal order, the
dealer is ehglble for a balance ST exemption of ¥ 71,91, 747 remalmng unadjusted

as per Order No. 31016019/2099-2000 (Revised) dated 15-9-2003. No. loss of
' revenue 'mvolved as pointed out in Audit. .

o



(12) Modi Rubber (96-97) Spl.Cle., Mattancherry

Short levy due to escape of turnover in respect of Mys Modi- Rubber Ltd.
Amount to ¥ 7,21‘,2'72.7 The assessment was rectified demanding the tax on escaped
turnover and the demand was under RR. This is a BIFR case and the assessee opted
amnésty scheme for the years 1996-1997 o 2001-G2. The total amnesty amount of
¥ 1,31,34,855 was remitted vide two che,qugs. which was cleared vide chalanrNo. ‘
. 263/11-1-11 for ¥ },18,42,310 and chalan N;). 519/14/1/11 for ¥12,92,345. Hence
there are no arrears due from the assessee for the Year 96-97,

(13 & 14) M/s Enjayes Spices and Chemicals Oi] Ltd. Pathanamthitta (96-97,
9798 & 98-99) - | - g

1996-97

The original assessment was completed on 2D~8-1999 and was cancelled by
Deputy -Commissioner, Pathanamthitta under section 35 on 5-4-2003 for fresh
~ disposal in view of the audit objection. The assessee filed appeal before sales Tax
Appellate Tribunal. The Tribunal as per TA 233/03 dated 1-11-2004 set aside the -
above order of the Deputy Commissione:, Pathanamthitta and restored the original
assessment order dated 20-8-1999 exempting levy of tax. As per the restoration of
the original assessment order, the dealer remitted % 55,281 towards tax and
{5,528 towards surcharge as per Ch No. 669/15-1-2010 and no dues outstanding.

*1997-98

Final Assessment was completéd on 12-11-1999 and revised under section
13 in view of the audit objection on 18-1-2003. The dealer filed appeal before
* Deputy Commissioner (A), Kollam and as per order STA No. 374375/03 dated
30-9-2003 allowed the claim of the dealer that they are eligible for exemption from
. levy of tax on purchase produced under schedule VI of SRO 1727/93. As per the
direction contained in TA order STA 374, 375/03 dated 30-9-2003 the Deputy
Commissioner has modified the assessment and the balance tax ¥ 69,985 and Surcharge
¥ 6,995 due adjusted against the remittance by the dealer throﬁgh Revenue‘ Recovery.

168/2019. -
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1998-99

Final assessment was revised under section 19 in view of audit objection on
18-1-2003. Deputy Commussmner (A), Kollam has reduced the assessment as per
order No. 374, 375/2003 dated 30-9-2003, the appeal for 1998-99 was disposed by
a common order for Deputy Commissioner (A). Kollam. The Deputy Commissioner
(General) had addressed to the Advocate General vide letter No. J1-22313/06, that -
. this is a fit case to challenge in TRC before Honourable High Court of Kerala. The
 Joint Commissioner (Law), Eranakulam had informed the Deputy Commissioner

(Legal Wing), Thiruvananthapuram -vide letter No.D-167/05 dated 30-8-2006that
there is no scope for filing TRC in this case on the basis. of the observation of
Special deemment Pleader (Taxes). The view of the Special Government Pleader
(Taxes) is seen endorsed by the Addl. Advocate General also.

(15) M/s Universal Gloves (P) Ltd. (95-96 &97-98) 2nd Cle. Kalamassery

On the basis of Audit, the assessment for the years 95-96 and 97-98 have set

~ aside by the Deputy Commissioner with du'ecuon to the assessing authority to
reconsider the claim of exemption and complete the assessment afresh according to
law. The Kerala STAT in TA Nos 839/97, 840/97, 292/97, 293/97, 819/98, 818/98 -
" in the case of M/s Dantex Rubber (P) Ltd. and M/s AVT Rubber Products Ltd. has
held that exemption as per the said SRO is applicable for goods taxable at last
" purchase point also. The Tribunal also- held that exemption is not intended for
sellers or class of sellers of industrial inputs but the benefit is conferred on units in
Cochin Export Processing Zone. The assessee belongs to that category.

(16) M/s Janco Polymers (P) Ltd. (96-97)

The assessee M/s Janco Polymers (P) Ltd. went in appeal agamst the order
dated 13-3-2001 and Appellate Asst. Commissioner modified the assessment as per
order No.STA.802/01 dated 30-11-2001 with direction among other to allow
exemption on the purchase turniover of latex which acquired the status of last
purchase at the hands of the assessee. Relying on the Triburial order and legal
opinion of Advocate General, no second appeal has been filed i in this case.
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{(17) M/s Universal Gloves (P) I.td. (96-97) .

The assessee filed Sales tax revision before the Honble High Court of Kerala
as per ST Rev.no.21 of 2007 and in judgment dated.30-8-2010 the Hon'bie High
Court of Kerala upheld the notification, o

Recommendation
(SL.No.2, Para No.50)

~ The Committee opines that most of the RMT Statements given by the
. Department is not in unison with the observation made by the Accountant General. -
‘Moreover there exists contradiction between what is written in the Statements and
“what is deposed during deliberation which the Committee feels appalling. The
Committee also exhorts the Department to refrain from giving RMT Statements at

" a stretch eonibining all paragraphs, instead should give separate replies of

- _ individual cases after collating and sorting ail Government replies.

Action Taken

The recommendation of the Committee is noted for futufe guidance and
compliance, ‘ : . '

Recommendation
(SI. No.3, Para No.51 )

The Committee understands that the department incorrectly exempted tax on -
100% Export Oriented Units (EOU) on their purchases on the purchase point -
taxable goods, when a related notification clearly said that exemption is applicable
only to the seller in EOUs and not for the purchaser, ~The Committee is all the
more unhappy over the fact that all these cases occurred before the' year 2003
where the said notification was -ne've: in picture. The Commitiee also expresses
displeasure over the non procurement of certificate suggesting that the seller shall
seek exemption for g period .of 5 years from the date of approval of such units by
Central Government.” The Committee deplores the act of Department which failed
to collect relevant documents from the units for getting exemption and blames

. them for not verifying the most important aspect that whether the unit produced the

Seller Ce_rtifica;e-or not. The Committee expresses serious concern over the fact
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that the assessments which was revised by the Department as well as the
recommendations of the Accountant General -were set aside by the Deputy
Commissioner. ' .

_Action Taken
M/s Enjayes Spices & Chemicals Oils Ltd., Pathanamthita
1996-97
The original assessment was completed on 20-8-1999 and this was cancellgd
on 5-4-2003 by the Deputy Commissioner, Pathanamthitta under Section 35 for
. fresh disposal in view of audit objection. Against the revised order, the assessee

filed appeal before the Hon'ble Sales Tax Appellate Tribunal. The Tribunal as per
‘order No,233/03 dated 1-11-2004, set aside the above order of Deputy Commissioner,

Pathanamthitta and restored the ongma] assessment order dated 20-8-99 exempting
levy of tax. The tribunal held the view that since the dealer is 100% Export -

Oriented Unit, the purchase of Industrial raw materials are also exempted from tax.

As directed by the Committee on Public Accounts, a copy of Seller
Certificate dtd. 24-8-1995 is produced herewith which was issued to M/s Eﬁjayes
- Spices and Chelmcals Oils Ltd., Pathanamthita by the Development Commissicner,
Cochin Export Processing Zone (CEPZ) which shows M/s Enjayes Spices & Chemlcals
~ is a 100% EQOU Unit, This cerntificate is vahd up to 31-8-2000.

1997-98

The assessment completed on 12-11-1999 was revised under Section 19 in
view of the audit observation on 18-1-2003. Deputy Commissioner {A), Kollam
has reduced the demand as per order No.374. & 375/03 dtd. 30-9-2003 allowing the
dlaim of the dealer that they are eligible for exemption from levy of tax on

purchase as provided under Schedule VI of SRO.1727/93. A copy of exemption

certification (seller certificate) issued to the dealer by the Development Commissioner,

Cochin Export Processing Zone (CEPZ) as per order N0.29/CEPZ/95 dated 24-8-1995
is enclosed herewith. ‘

_(Annexure)'

28
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1998-99

Assessment was completed on 23-2-2001 and subsequently revised under
Sec.19 in view of audit observation on 18-1-2013, -The Deputy Coimmissioner
(Appeals), Kollam has reduced the demand as per Qrder No.374 & 375/2003 dated
© 30-9-2003. The appeals for 1997-98 and 1998-99 were disposed by a common erder of
Deputy Commissioner (Appeals). ' . ‘

The Deputy Commissioner (General) had addressed the Advocate General vide letter
No.J1-22313/06, stating that this was a fit case to challenge in TRC before the Hon'hle High
Court of Kerala. The Joint Commissioner (Law) Eranakulam had informed the Deputy
Commissioner (Legal Wing), 'I‘l'liru\"ananthapuram vide letter No:D-167/05 dated 30-8-2006
that there is no scope for filing TRC in this case on the basis of the advice of the Special
Government Pleader '(Taxes).f The views of the Special Government Pleader {Taxes) were
seen endorsed by the Additional Advocate General also. Resultantly no TRC was filed,

Reéblhmendation
(SL.No.4, Para No.52)

The Committee understands that the assessments .done for collection of tax
from Central Government units on sale of goods was done without proper
verification and the contractors exempted the tax on steel and cement given by the
Public Works Department which ought not” have been exempted. Since the
department failed in monitoring the proceedings properly, the -Committee
recommends that the facts should be verified throughly before the assessment and
the department should formulate a proper system in place for similar-verifications.
" The Committee aiso insists that the Department is bound to realize amounts in all
the cases irrespective of whether the materials were supplied by the department or
not. Even though the Deputy Commissioner (General) agreed ‘to furnish the
documents and copy of instructions on the system in place to validate the veracity
of assessments being done, to the Committee, it was not complied with. :

Action Taken

The short levy ﬁointed out by the AG is ¥ '371.73 lakh which is the non-
realization of the tax due from Central Government Department/Institutions as
shown below:-
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The Department has taken eamest steps and assessed the CPWD as well as
the BSNL-to set right the audit objection and collected the following amounts as
detailed below:

1. T 60,50,207 thmugh RR

3. ¢ 79,89,802 Ch.No.1370 dd. 10-8-2007
3. . 22,09,49,447 Ch.No.33 dtd. 31-3-2007
4

¥ 32,17,492 Ch.No.40 dtd. 3-8-2007
~ (Under Amnesty Scheme)

5. T 12,00,000 Ch.N0.464 did. 11-7-2007
6.  ¥12,00,000 Ch.No.763 ded. 21-8-2007

7. © T 52,67,312 Ch.No.741 dtd. 26-10-2007

8 ¢ 1,83,002 Cheque.No.340563 did. 10-10-2007
Total € 4,10,57,262 '

, .In VAT scenario according to Sec.10, every awarder has to deduct the tax
payable by the contractor in relation to the works awarded by him. For this
purpose contractor has to obtain a liability certificate in relation to each work from
the assessing authority and has to produce it before the awarder. In cases where
such liability certificate is produced before the awarder, the deduction will be made
by the awarder on the basis of liability certificate. Where liability certificate is not
produced, deduction will be made at the rate specified under Sub Section 2¢a) of Sec.10.

" It is the responsibility of the awarder to deduct tax at source from every
payment made to the contractor, including advance payment. Every awarder shall
file a return in Form Ne.10C to the assessing authority showing the details of
works contract awarded during every month on or before the Sth day of the
succeeding month in which such deduction is made. The return shall also ‘
. accompany information on the material, if any supplied by the awarder to the
contractor and the price of which has been deducted from the payment made to the
-contractor. In this regard the Commissioner of Commercial Taxes has issued
circular instructions (Circular No. 4/2012) and also provided on-line facility for
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e-payment of TDS on works contract after one time enrollment through the website
of the Department. For making TDS-e-payment, the awarder shall e-file a monthly
statement with the details of contract awarded during the period as specified in
Form 20 C. The corresponding credit of TDS is automatically transferred to the
respective contractors return, o

This facility helped the contractor in getﬁng' Form 20F from the Awarders
without delay.

Reéommendation
(SLNG.5, Para No.53)

The Committee understands that the Department took long time in disposing
appeal cases filed against assessments of contractors -of civil works on turnover of
property in execution of works contract. The Comimittee is disappointed with the
lackadaisical attitude of the Department in not disposing of the appeal cases as per -
the cut-off time $et by the Government. The Comnittee suspects that this ostrich
like proclivity in disposing of cases before any verdict came from the Honourable
Supreme court favouring the parties was to purposefully help the defaulters.

'Though the Department had agreed to submit to the Committee g written
explanation for the wilful prolongation that happened in settling cases, it was not
done till date. The Committee sees this indifference as a disrespect towards them,

' . Action Taken C

In order to avoid the huge pendency of Appeals under the. KGST Act
* Goveriment have decided to reduce the pendency of appeals under the said Act by
assigliing jurisdiction to the Assistant Commissioner appointed under the KVAT
Act, 2003 to dispose the appeals pending as on 1* April 2005 and the Government
of Kerala as per SRO No.790/2008 has ordered to empower Assistant
Commissioner (Audit Assessment) appointed uider the KGST Act, 2003 also to
here and dispose of appeals pending under the KGST Act, 1963 as on 1st April |
2005, against appeal filed against orders of assessing authorities.

In order to wipe out the péndency, Govermnment of Kerala constituted an °
Addl. Appellate Tribunal consisting of Chairman and 2 members to perform the
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functions. assigned to the Appeliate Tribunal with its area of jurisdiction in the
revenue districts of Kasargode, Kannur, Wayanad, Kozhikode, Malappuram and
Palakkad with Headquarters at Palakkad, as per SRO No.30/13 and 31/2013.

Special Government Pleaders were appointed by Governmeht of Kerala from
time to time to appear on behalf of the Taxes Department. In the case.of Supreme
Court, Standing Counsels are appointed by the Government of Kerala. The
conicernéd officials of the Department discuss the cases with the GPs for effective

 presentation of the cases before the Court and for taking steps for advance hearing
of the cases if needed. ‘

There is huge pendency of appeals before various appellate forums inclﬁding
High Court and Supreme Court.

At present a huge number of appeals are pending adjudication before the 1*
Appellate Authority itself. Rs.1412.41 crore are locked in 24336 appeal cases. To
Alleviate this, the following measures- were announced in the Budget Speech
2016-17 by the Honourable Finance Minister.

1 |Hearing of stay petitions and passing orders thereon is 1dent1ﬁed as the
" reason in the delay of the disposals. To ease and speed up the process of|
hearing appeals, the dealer will get automatic stay provided the collected tax
if any and 20% of the disputed amount are remitted.

2 |For the disposal of pending appeals, the number of Deputy Commissioner
(Appeals) and Assistant Commissioner {Appeals) will be increased. The
number of Appellate Deputy Commissioner will be increased from 9 to 13
and that of Appellate Assistant Commissioner from 5 to 17. Necessary posts
will be created for this.

3 |Every tax case pending before the High Court will be examined and decision |
for further course of action for speedy disposal will be taken.

4 ' |Cases where there is no dispute for collection will be identified, examined
and classified and revenue recovery proceedings will be intensified. '




-created  and  deployed - as . per
1-10-2016 -and G.O.(MS)
- | enclosed for information)._

(Annexure)

Recommendation
(5.No.6, Para No.54) 7

With respect to tax exemption granted towards sales turnover the Committeg
-understands that an SRQ dated 1-4-2000 had revoked the order which exempted all -
Khadi and Village Industrial Units from levying of. tax, The Committee also .

- Action 'Ihken - 7
As per Para 205 of the Budget Speech 9-10, Government have announced

' that tax payable by the Khadi and Village Industries Units under the KGST Act
1963, upto 31-3-2005 would he exempted and the related notification; SRO
652/09, 24-7-2009 enclosed herewith, - L :

' ‘ T B o : (Annexure)
Recommendation A o

(SLNo.7, _Ibara No.55)

168/2019,
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" Action Taken
"~ As du‘ected by the Commutee on Public Accounts a copy of ]udgment

' No.(2005) 142 STC (SC) dated 18-5-2005 of Hon‘ble Supreme Court of India, .
. related to movable property, is enclosed herewith.

(Annexure)'
Recommendation.
(S! No.8, Para No.56)

With respect to granting of concessmnal rate of tax on mdustnal aw
materials, the Committée finds that 'many of the manufacturing units were
purposéfully furnishing false.declaration to evade tax which the Department failed
to 1denufy The Committee urges the Department to keep vigil on exporters while
dealing with manufactured goods and also_throughly scrutlmze the certl.ﬁcate
'obtamed from them before granting any concessional rate of tax.

' Acﬁon Taken

Recommendatmn is noted Copy of the recommendanon forwarded to all
Deputy Comm1551oners for urgent compliance. )

Recnmmendatmn
(st No.9, Para No.57)

The Committee finds that in the case with Mls Tata Tea Lid., Kochl the tax .
reuutted by the dealer was mcorrectly entered as T 16.64 lakh instead of ¥ 10.64
lakh which resulted in affording of excess credit of ¥ 6 lakh, The Committee
doubts a conspiracy behind this neghgence shown by the Department because the
officials though replied that ¢ 16.64 lakh was erroneous entry and a clerical
mlstake a difference of T 1.93 lakh was observed whlle advmmg Revenue
Recovery singe only ¥ 4.07 lakh was assessed instead of z 6 lakh. The Commlttee
despondently warns the Department from commlttmg such careless acts and
redundant rmstakes The ‘Comittee also urges the Department to reconcile thxs
difference as early as possible.
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Action Taken _
Further developments in the case is furnished here under. The assessee filed =~

appeal before the Deputy Commissioner (A), Eranakulam relating to dispute under -
turnover tax and the appellate authority as per STA.792/01 to 796/01 dated 15-5-2002,

 ordered deletion of tumover to the tune of - 29,41,16,854.. The modified
-assessment was completed as per order dated 19-2-2007. After rectifieation of
" mistakes and modification of the - assessment order, an  amount of

I 10,27,230 is ouistanding as excess. The difference, as pointed out in andit, is

- teconciled and no amount is pending collection in this case,

- Recommendation
~(SL.No.10, Para No.58) _
'The Committee finds highly improper the failure on the part of the

" Department in fixing accountability against those officers. who were responsible for

incorrect assessment and there by not levying tax at prescribed rates on tumover of - -

goods worth X 34.43 lakh with respect to Kerala State Cashew ‘Development ‘

Corporation. The Committee remarks that only random checks were ‘performed
and urges that the Department needs to streamline the operational side_once

- Accountant General's observations came. The Committee laments that there ‘was

inordinate delay on the part of the Department for revision of petition once original
assessment was done. The Committee feels abominable on the fact that the delay
happened not. only on cases pointed out by Audit but also on other cases. The

Committee necessitates in keeping a time bar. for taking revision petition. '

Action Taken

- As per section 25 of the KVAT Act-03 the assessing authority could assess
the escaped turnover at.any time, within five years from the last date of the year to
which the return relates. U/S 56 of the KVAT Act, the Deputy Commissjoner. can
suo moto call for and examiné the case and -pass orders if the assessment is’
completed prejudicial to the interest of i'_evenue or there is any escape of tumover
within 2 time limit of 4 years, In the case of KSCDG, the assessment was revised
and the escaped turnover and tax was assessed with an additional demand of -
¥1,36,747/ CST and ¥ 69,791 interest. Disciplinary action was also taken against
the officer who committed the mistake. 2 - '
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_ .- The recommendahon of the committee is also brought to the notice of all
' concerned for strict compliance.

~ Copies of the revised assessment order and the order taking dIscnphnary
- action against the concerned ofﬁcer are enclosed herewith. (Annexure) It is also

reported that the amount pending c collection is under RR v1de RRC No. 10/2003-04
“dated 15-5 -2003

V. D. SATHEESAN,
Thiruvananthapuram, T _ Chairman,
" .3rd December, 2018. B ' _ Committee on Public Accounts .
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: GOVERNMENT OF KERALA
oo Ahstract . 5
Taxes Departmént- Commercial Taxes . Depattment - Establistiment- .
. Depioyment of newly created posts of Deputy Commissioner (Appeals) and
- Assistant Conimissioner (Appeals) in Commercial Taxes Department .along
with re-desigiation of cestain existing.posts and fixation of their jurisdiction --
Orders issued. - ST S : -

R - TAXES (D) DEPARTMENT '

. GO(Ms) '_No. 104 /2016/Taxes - Dated,'!’hn'uvananthapurm

- "Readi- 1) G.O(Ms)No.93/2016/Taxes dated 01.10.2016. .

© " 2) Letter No.Al- 35435/1MCT dated 15082016 from the
Commissioner of Commercial Taxes, Thiruvananthapuram.

24.11.2016 .

. . As per the Government Order réad 43’1 paper above, 4 posts of Deputy

~ Commissioner {Appeais) and 12 posts of Assistant Commiissioner (Appeals)

" were created in the Commercia} Taxes Departmient for disposing off the.
appeals pending in the Commercial Taxes Department. As per the letter read as’
2™ paper above, the Commissioner of Commercial Taxés has requested to

* deploy the newly created pegts and to specify the jurisdictional arca attached to .

_ each of the posts. Govemment have examined the matter in ‘detail and are -

‘pleased to deploy the riewly created gosts of Deputy Commissioness and -
 Assistant Commissioners “along ‘witli e existing posts in the Commercial

B e o
.NG', K e R R, 5 _

Posts Created -

1

{Dsputy
" |(Appeals) "

Deputy
(Appeati) TV

| ffice-of e Deputy

OVEHUE X
Distriot - -

- |Cominissioner

(Appeals)

Capports) V,

{(Appesis); -

" tGffice ‘of the Deputy

Commissionér:

Revenue

- [District




hercby sh:ﬂ:ed to.
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Deputy Ofﬁce ofthe Deputy Thmsm \7_ _  "._6
Commnss:oner '-Commissmner, o |Revenue.  .{ -
(Appeals), : Thnssur Lo |Distdet

'Deputy ' 0fﬁ¢eofﬁneDaputyi?m'.-l
Comunsswner " |Conimissioher, :
©[Pilaidad

o _Cqmmiséionnr
|(Appeals) -

Commissiones,

- j_fr Disfie. .

C 2. The post of Beputy C‘ommisstoupr (Apmls)-l Komyﬁn is -

Degty. Cﬁmwénﬁ' (w). Kottayuitr with <

jurisdictien oquu;aym and kdukki Reveaus. Districts wllb hea.dqumattho

Ofﬁce of the Deputy Commissioner, Kottayem. o
" The Deputy Commissiatiers to wh:ch the office of t,he Dapnty. '

. - Commmsnoner(Appeals)amhgdmihmhmyﬂmdtommnM-

- arangements including depfoyment of stuff and office conveniences. for the

* smooth fynctioning of the oﬁces dfﬂae

" -Commissioners (Appeals). -
- 5. The deployment of aewly egeawd posts of Assrsta.nt_ .
Commssloner (Appeuls}ls ordmdas foﬂow:; . .

. [Ne.

ﬂewly ezaatcd or m—designated Deputy_ '

L} Post Cneaiad

Designauon

a;nd

1 |Assistant -

| cAppoats)

© [(Appeals),
 |Kollam

Ofﬁee of the Deputy

‘| Comntiskioner
(Appeals) Kolla,m

IKollamt ]

|2 |Assistant

-+ -{Commissioner
[(Appeals). -

| Agsistant -

Comm{ssmner

h Ofﬁccclfthe L

(Appeats), . .

" Alappuzha _|Alappuzhe . .

Comxmssmner, :

3. |Assistant

[ (ppeats)

Commissioner

Cominissioner

_|Pathanamthites

- [Office of the

Inspecting - Assmtant
‘Commissiorner,.

" [Pothanariniva) -

Pathanmnthitta
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4 [Assistent  [Assistant |Office of the Deputy|Kotiayam
Commissioner | Commissioner |[Commissioner, '
- |(Appeals)  {(Appeals), Kottayam cho
5° |Assistant - - |Assistant Office of the dukki
Commissioner | Commissioner Inspecting  Assistant{ - s
(Appeals) _ (Appeals),‘- - |Commissioner, Idukid -
6 Assnstant Assistant Office of the Deputy|Ernakulam
Commissioner Commissioner |Commissioner : K
: {Appeals) (Appeals)  L[(Appeals); Emakulam
7 |Assistant . Assistant  {Office of the Deputy: ¥
/Commissioner | Commissiotier | Commissioner _ , o
(Appeals) . |(Appeals) IL|(Appeals), Emakulam
18 Assistant Assistant "|Office of the Deputy En; M
|-, |Commissioner |Commissioner |Commissioner kS
|(Appeals)  |(Appeals) IIL)(Appeals), Ernakulam
o -+ |Ernakulam ' :

9  |Assistant  lAssistant - |Office of the Malappurem

- Commissioner | Commissioner - [Enspecting - Assistant
" [(Appeals) - |(Appeals), . |Commissioner, ‘

L Malappuram - |Malappuram .
110 |Assistant Assistant -|Office of the- | Kannur
Commissioner | Commissioner |Inspecting ~Assistant :
~ |(Appsals) - (Apl'milsx Commissioner,
11 |Assistant - Assistant ~ . |Office of the -|Wayanad .
- |Commissioner. | Commissioner Inspecting . Assistant!
(Appeals} {(Appeals), Commissioner,
Wayanad Wayanad ‘

12 Ass1stant Asgistant Office of the Kasargode
. | Commissioner | Commissioner [Inspecting . _Assistant '
|(Appeals)  |(Appeals), - |Commissioner,

. Kasargode - Kasargode
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6.The posty of Assistant Commissioners prcsently ‘working as Assistan
Commissioner {Appea!s)_pn deputation are re-designated as follows:

C(§) |Presentpost [Re-designated [Offee ang Jurisdiction
CNe| - post Headquarters :
11 |Assistant |Assistant  * [Offick of the ~ (Theissur,
- {Commissioner 1, Commissioner Inspecting . Assistant Revenue
Special Circle-1, {Appeals), _-{Comniissioner, District
Thiissur . Thrissar | Thedssur o
|2 | Assistant Assistint | Office of the . |Palakkad -
. +Commissioner IV, Commissioner Inspecting Assistant Revenue. -
“ISpecial . Circle-I, (Appeals), Commis_s_ioner, - {District
Kozhikkode Pafakkad _ Palakkad 1 . :
3 [Assistant 7 |Assistant Office of the Deputy | Kozhikkode
+ . |Commissioner-[H, Commissioner Commiissioner - Revenue

[Special Circle II,|(Appeals), {Appeals), -  District
Kozhikkode |Kozhikkode | Kozhikkode :

'7.The Commissioner of Commerciai Taxes is hereby directed o take

‘Cominissioner (Appeals) as per their Jurisdiction with immediate effect. _
: B (By Order of the Governor), "
' P.MARA PANDIYAN IAS -
Additionial Chief Becretary to Government- -

To .. - : : .

‘ﬂﬁ Commissioner of Commercial Taxes, Thiruvananthapuram c
The Principal Accountant General (A&E), Kerala, Thiruvananthapuram,
The Accountant General(E&RSA) K erala, Thiruvananthapuram, |
The Director, Information and Public Reélations Department

(Web and New Media)- S o
Stock File / Office Copy -

Forwarded/ By Order,

Section Officer. .

C ey

168/2019.
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; 2l
T

- Kefala Géntral Sajes Tax Act, 196

of Kerala Valus Added Tax Act, 2003 {30 of 2004), the Government of Kessilahaving . -

-considered it Nscassary in the public Interest sa 1o dg, hereby make &n exsmption In

MBSPECt of the tax payable under the Ketals Gengral Salas TaxAct by Khad) and Village

- Industries Units recognized by the Kerafa Khadi and Village industiies Board ot the

- Dhproducts by them-within the,stite 1o Sule, upto 315t March, 2005 Bubject to the
-conditon that the units shall prodyce ihe cerfificaie of apptoval lsswed by the Khradi

anid Vildlpe Indusiries Commission orthe Kersla Krisdi and Village Industrigs Board.

Tax It ary, siready collscied shail be paid over to Governmertt &ndax H.any
. elrsady paid shail net bé refunded, - : . .

o : - By oriier of the Govemer, -

F. Mara Pandiyan,

Explanatery Note

. {This dops net form pan :;:j'lha notification, butis infendedto Endlggge'ﬁs peneral

purport) ) . RO
. As pef para 205 of the Butget Speach 2009.2m4, 2o v v iigve arnoficed.
that, lax.pavap_le s sh o Yl =I'0 Vifiage Tndustries Units Lrpdér ﬁ:s'Kerala Genera)
- SalesTax Act, 1983, trpfgi“31$iEM_aﬂr b, 2005 would beexempied.. - - )
%et?ﬂeﬁbﬁsﬁ:andﬁ#ip—éz;hisvsﬁe ahbve ohjsct.

{Kerala Gezette Extrs Ordinary No:1378 dated 26th July, 2008)

'.. ‘ TR .
F{15 64 1968) fead with sub-section (5) f section Ba -

Frinzipal Secretary to Govemment '



LN THE SUPREME COURT OF INDI&)

State of H.p, ahc_i others
- y

o o - T
Gujarat Ambuja Cement Ltd. and another (and othgr 'appeals)'

RUMA PAL AND ARINIT PASAYAT AND THAKKER C.K.
July 18, 2005

HF ¢ Assessee, including dealer (Registersd or Unregistersdj, Not favouring any one, General
principles, Words & Phrases. : .

HIGH COURT — WRIT JURISDICTION — EXISTENCE OF ALTERNATIVE REWMEDY ~ ONLY A RULE OF
SELF-IMPOSED LIMITATION — CONSTITUTION OFINDIA, ART. 296, I

PURCHASE TAX — ROYALTY UNDER MINING LEASE — NOT SALE PRICE — HIMACHAL PRADESH
GENERAL SALES TAX ACT (24 OF 1968), SEC, 5A — MINES AND MINERALS (REGULATION AND
DEVELOPMENT) ACT (67 OF 1957), 8EC. 9. e e

EXEMPTION — INCENTIVE SCHEME — INDUSTRIAL UNFS PRESTIGIOUS CEMENT INDUSTRIAL
UNIT — SATISFACTION OF ELIGIBILITY CRITERIA — NQ FORMAL CERTIFICATION — NOT RELEVANT —
INCENTIVE RULES REVISED FROM TIME TO TIME — NO ADDITIONAL CRITERIY PRESCRIBED . —
- S1ATUS ACCORDED EARLIER CONTINUES — UNIT ENTITLED TO AVAIL OF NEW: INCENTIVE —
HIMACHAL PRADESH GENERAL SALES TAX ACT {24 -OF 1958, SEC. 42 — ‘REVISED RULES
REGARDING GRANT OF INCENTIVES TO INDUSTRIAL UNITS IN HIMACHAL PRADESH, 1891, .

EXEMPTION —— CONDITION PRECEDENT — NON-COMPLIANCE WITH PROVISIONS OF ACT OR RULES
" OR NOTIFICATIONS — FAJLURE TO FURNISH FORM ¢ — NOT A CASE OF NON-COMPLIANCE —
CENTRAL SALES TAX ACT {74 OF .4956), SEC. B(5) — CENTRAL SALES TAX (REGISTRATION AND
TURNOVER) RULES, 1857, RULE 12(7), FORM C -— REVISED RINES REGARDING GRANT OF
INGENTIVES Tg;lﬁgugfgiég UNITE i HIMAGHAL PRADESH, 1991, :

REVISION — SCOPE OF POWERS OF COMMISSIONERS — NO POWER TO REVISE ASSESSMENT
ORDER AFTER APPEAL is THEREFROM DECIDED. — ASSESSMENT ORDER MERGES IN APPELLATE
ORDER — HIMACHAL PRADESH GENERAL SALES TAX ACT {24 OF 18685), SEC. 31{3). .

WORDS AND PHRASES — "ROYALTY", "DEAD RENT", MEANINGS OF.

The nile refating to the existence of an allemative remedy as barring the writ jurisdiction under article 226 of
the Constitulion of india Is only a nie of self-imposed liniation: i i essentially & rule of policy, convenisnce
and discrefion: Despite the existence of an aflernative remedy, it is within the discretion of the High Couwrt 1o
grant relfef under article 225, At the same fime, thougt: the matter relating fo an alfernative remedy has nothirig
fo do with the jursdiction, ‘nomally the High Court should nof interfera if thers is an efficacious alfemative’

there 15 failure of the principles of natural justée; or (6} the orders or proceedings ars wholly withour
Jurisdiciion; or {d) the vires of an Actis challenged. (see paras 18 and 21) B

This copy was printed from VAT Laws ticensed 10 MOHANKUMAR
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VATLaws {Readable Version) -6 July 2014 . : _
The amount of royalty paid for limesione or shalé under a mining fease canno! be censidared (o be sa: - riee
o the minerats extracted and the right secured under a conlract of such & lease Hoes nol concoie an
sgrecment Of sale o purchase of goods so as fo allract labilty to purchase lax under seclion 5-A of the
rixnachal Pradesh Generai Sales Tax Act, 1968 - :

Though section 8 of tie Mines and Minerals (Reguiston and Developmenl) Acl 1957, refers fo “minerals
remaved” Il does not mean that the royalty is paid on removel. It is the point of payabitity. Royally in the coniext
_Of the agreement is en alternate fo dead rent. Sectlon 9 speaks of rates of royalty: i is nothing but 8 measure of
-levy. The charging of "desd rent" and “royalty” is under different situations. il is shifting of the measure” Both
“dead rent"” and “royafly” are returns ta the lessor-Under section 9 royalty is not.s payment in-respect of any
mmeral removed or consumed. Royally is not a money consideration for transfer of properly. A mining lease is
5 PR . § . - - L P4 . -

an intarest in immovable property and extraciion and removal of minerals. is eSsenfially an extension of the
emoyrmemt of inmovable praperty. (see paras 50 and 51) - : '

State of Qrissa v. Titaghur Paper Mills Co. Ltd. [1885] 60 STC 213 (SC} and D.K. Trivedi & Sons v. State of
Gujarst (1986) Supp SCGC 20 applied. )

Cooch Behar Contraclors’ Association v. State of Wesf Benga! [1996] 103 8TC 477 [SC); (1936} 10 SCC 380
overruled. ’ :

Under-rule 4.2(7} of thiz-Central Sales Tex (Registration anid Tumover) Rufss, 1957, the decleration form [form
C) need not necessarily be Wled slong with refurns; K ¢an be Hled:at a giibsequent point of time. On an
appfication being made bsfore the assessing authority extension of time can bs granted. The object of the rule
is:to ensute that the desfér is not denied a benailt- which 15 avafiatle fo i under law on a fechnigal plea. That

. ™ assessing offiter-is wpowered fo grant fime-means thit the provision requiring fifing ‘of the ddclaration
forms ‘along with the retum is @ directory-proWsion andthof mandatoly. I 8-given case the deciaration forms
can be filad even befole the appeliate suthority 8% an apfeal is confinuation of the assessment proceedings. If -
the appeliate. authorily- is satisfied that the Uealer was prévented by Foisonable drid sufficient Catiss Which
oisenabled Him lo fié the form in fime, # can be accepted. if cah ‘alsd be scoepled as addiional evidence in
support of the clalm for deduction. (see para 40) . - . .

grant of eefisin dicantives for new as-well gs alresdy Bxtablishéy Lhllsin'thé -State of HE in raspect of
aefermert of sales fax, electricity duty, etc.. On Jitly 31, 1992, the Industries Dspartment issued another
noiification infroducing the concept of "Prestigious and Pionesr Indasties”, by suitably amending the -sarfier

On March 27, 1891, the tndustrial Devalopment Deparimiel of ths Mimachal Pradssh Govermment nofified the

Qﬂﬁ:{fﬂﬁf it whigh wenl into

& biosteas Deps :
roughl info- existence the concept of
nercial production after May 1, 1992,

B 4054
4892 and

s ceordingto whict the arRt hadh(o go into . f
and had fo De rehisleréd With the ‘Fmpowsred Co belwee - Mdy 1, 1992 dnd March 31; 1995, The

conditions for efightity For exeription weré the adiie, “Dn July 6, 1955 “industiles Department agamn sinended
ule 27(1) of the Roles—the rules were incorporated i those noﬁﬁc"aﬁons—regamiqg the grant of incentive to
Prestigious Cement Linits, notifying that sales tax examglion/teforment of both H.7 sales tax and Ceritral sales
tax would be available fof a perivd of 12, 9 and 7 years.in respect of calegory A, B and C blocks réspectivaly

GAG, which pardédatn the-business of manufagitre snd sele of ceert -otained provisionalssales tax

registration for H.R. sales tax pn Februiary 14, 4992, ‘which was extended from time'to-timie up 1o June 30; 1995,
Ultimately,-it was Granted-a pprmanent-registration with sffect from August 11, 1895, Te date on which it started
triat. produglion. In-ifs meeting held.ori November 25, 1892, the E:ﬁﬁou\sfsd Gomitdttes deoidst ita favour of
GAC = Tegisigtion certificate of Prestigiotts Unit ahd, .o Jenuary 13, 1993, the Difector of Indusiries issued
.regisiration cartificate &5 8 Prestigioiss Unit As produclion ‘cobld not be commenced, the Depertment of
Ingustries approved the grant of furiher extension™il June 30, 1998, and thereafier up Io September 30, 1995
. BAC slarted tral produstion on Auguss! 74, 1995, and rsguiar commereial production oh Seplember 26, 1995.
This-enlitled & fo exemption-from-sales-tex in ferms of the Tofffications. Aformal ceftificate was aiso issued by
the Departrmant of Industries on Janvary 24, 1886, spethying the commencement of commercisl production on
September 26, 1995, and confirming that the in vesiment.was about Rs. 8971 croras andthat the employment of
353 persons was on reguiar basis. Tﬁerfeaﬁ‘ar, the Excise and Texation Department of H.P issued a nolificalion

This copy was printed from VATLaws licensed to: MOHANKIIMAR

"



29

VAT s (R eada Viersusi) - 16 Joly 2044 .
G tanean S0 195 fin. catly Stelng st AL hag Lieen o
o fuifiment of HOMONS ENUMGraisY thiere, acting
il be et CARRIDEGN T & pears A Teovnsd dect
et of Feliue, 1998, declaring GAC o Le. o "Fre s Cement Ndustrig! Unit". For the
WIEI y&se TOL5-GR tie BESEESING authory Cranial! enemn i GAC with effep! from Janiran: 30,
i.stead of Sepizimber 28, 1955 as claimed by GAC, G hfay 27, 1907, ailoifher order of ES8ESEMEN! vias
ssed thel ing exemplion to be granled as oy from Febluary € 1995 tha dale on which ths fotification was
Ly pubilisheg GAC preferred appeals ‘agains! hoth the orders. Those éppeals were fater vismisced
Peting these praceedings, GAC filed a writ pelition in the High Coud alleging that certain persons bejonging
1 & politcsl parly w coslition wilh another party made, staterenis Egamst ils entitemani o exemplion under
i1z Incentive Scheme ang that action was being fakén by the Commissioner o account of such extraneous
‘635018 and with ulterior molive proposing to revise the orders passed by the assessing authordy and io
wvoke he exemption giented fo GAC a5 a "Presligious Cement ‘Unit*. Since, in the meantime the
Comniussioner jssued show cause nofices for the years 1992-83 1o 199506 PrOgosing fo hold that the
“SSEsSMEINS for those years wers ilegal and o impose penafty, GAC fieg further writ petitions chaftenging

S Gl ennlion fromg bayawent of caws wx
ihe calegony of block B velierely it vas
O was also made by fhe hgustres

.those notices, The High Court afiowsd the writ pelitions and quashed the orders of the sales tax authomties -
hoiding that: (5 s0 long ag the GAC Satisfied the aligibility critenia, GAC would be entitled to the benefits snd

paipably unsound or irrational; (see Para 23)

Fust Income-tax Officer v Shert Brothers (P} Ltg, [7966] 60 ITR. 83 {SEy; {1966} 3 SCR 84, State of U p 4

#idien Hume Pige Co. L 1g {1977} 39 STC 355 SC), (18¢7] 2 SCC 724 and Ram_‘and Shysm Company v. State -
of Haryana AiR 1985 SC 1147 refied on, ° : ' ‘

30, 1995 The registration with. tfie E_rnpawered..Commif;ee was not affetted by the new definftion of
"Fresligious Cament Industrial tni" ag thers was nothing in the notification datet! Decemper 1, 1994, which
required fegistration of those units ‘Which had Sblaingd régistration between May 1, 1992 ang December 1,

(i} there was np dispute that GAC hag commenced praduction on Seplember 26, 1993, There was &
aotfication dated December'.?f, 1994, undar section 42 of the Act granling" exemption from sales tax for-
zoneer industries. from the date- of commennial produciion. Exempfion nofifications under section 815) of the

e revisicnal authority of the benefit was, however; based on evasion Of tax; There was ro guestion of the
depaitment subsequently '2I5ING. & question that GAGC was not registered between e specified dafes. The
certificale - datég February 2, 1908, was a declaration issued by the Empowered Comrmittee and it declarad,
confirmad and restated the status of GAC: it did not créale any such status far the first ime. . Tharefore, the plea

aboul nop-antittement of GAC of the sdies lay benefits and exemptions was clearly misconceived;: {ses paras
31,35 8nd.37) . -

() thet GAC hag queéstioned ihe correctness of the fixation of the dates from which it was entitled to exemption’
by filing appeals and the assessment orders merged with the appelfate orders so far as the entiffemen! of the
CONCESSoNs was concemed. The revisional authority it not iake note of thase appefiate orders. - The
assessment orders having merged with the appefiate orders, the revisional authority coutd not revise them; and
(see para 38} . . .
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fvi thal the duly to fumish within fifne declaralions jn form C under ruie 12{7) of the Ceniral . 25 Tor
‘rFiewslratron an&l Twmover) Rules, 19057, was nat mandaloty and was only directory. Since -the gime within
swhich, the forme were fo he furnished could be extended on applicetion showing sufficient cause, the due:=1lon
of non-compliance with ibe-statule did not anise. {see para 40

{Tne Supreme Couwrd granied time of two months 10 GAC to respond to the nolices issued by the revisiona!
auihonty and the revisional authorily was fo consider the desvabrfffy of eonfinuing the proceedings on those
aotices after considering the reply of GAC ]

Decision of ime Himachal Pradesh H:gh Court in Gujarat Ambujs Cement Ltd. v. Assessmg
Authority-cum-Assisfant Excrse and Taxation Commissioner {2000].118 STC 315 aﬂ‘lrmed in substance.

“ROYALTY" MEANINGS DF L .

“The amount of royafly par'd for fimestone or shale under a mining lease cannot be considered to be sale price
of the minerals extracted and the right secured under a contrac! of such a fease dae.s not constitte an
agreement of sa!e or pun:hase of good's 56 as to alfracl’ liabiifty to gurchase fax ..

© Though the section ... pefers to "minerals removed® if dogs not mean that the myaf!y Is paid on removal. it Is the
point of payahility. Royally-in the conlex of the sgresment is'an alternale to dead rent ... it is nothing but a
measure of levy. The charging of “dead rent” and “roysity” is under different sHustions, # is shifting of the
measure. Both “dead renf” and “royaily” areveluns to the lessor. Under the section ... royalty is not 8 paymen!
in respect of any mineval removed or consumed. Royally is nct a money consideralion for. transfer of property.
A mining lease is en interest in Immovable property and exvacbon and remoyal of nunera!s is essenﬂaﬂy an
extension of me enjpyment of mmovabl'e pmperly _

* -'-!— “'l- X v

"DEAD RENT" MEMINGS OF, b R

The chargmg of "dead rent” and “royalty* ie under difterent situatiogs. It is shifting of the rmeasure. Both “dead
rent” and “royslly* are retumns io the lessor.

Civit Appeal No. 2641 of 200D, Civil Appeals Nps. 2642 Civil Appesls Nos. 3744 Civil Appeals Nos
3745, Civil Appeals Nos. 3746 of 2000 declded on July 18, 2005

Harish N. Salve, Dr. A.M. Singhvi, Manmohan, R.F. Nariman and Manmohan Khanna, Senior Advocates
{Ms. Bing Gupta, Manish Jha, Mrs, Divya Roy, U.A, Rar;a, Ms. Sumathi K., - 8lju Mattam, C.P. Pandey, B.K. .
Satija and Varindef Kamar Shar) % Advorates, with'them), Jor the respondents.

Artaop G:Chauthaty, Senlel Advocate L1S, At
LiRSeth, Aidl‘shahb% W e Chaudhe

Ad‘drt!qya! Advoeate-Genarmal far-Himachai' Pradesh
cf es, with himy), forthe appellants. -~

Cases raferrad1o :
State of Orisga v. ‘Titaghur Paper M”Ils Co. Lid. 1 985] Bp STC 213 applsed
D.K. Trivedi & Sons v. State of Gujarat {1886) Supp SCT 20 applied
" Cooch Behar Contractors Association and Qthers v: State of West Bengat and. Othersl ﬁ] 103
STC 477 overruled
First [nce Income-tax Officer v. Short Brothers (P.) Ltd [1968] 060 ITR 0083 telied on
First Income-tax Officer v. Short Brothers () L1d. -{1966] 3 SCR 84 relied an :
State of U.P. and Others v.Indign Hume Pipe Co. Ltd. [{977) 39 STC 355 relied on
Ram and 8hyam Company v. State of Haiyana [1985] AIR §C 1147 relied on
Gujarat Ambuja Cement Ltd. and Another v. Assessing Authority-Cum-Assistant Excise and
Taxaticn Commissioner and Othars]2000| 118 STC 315 affirmed in substance
Abraham (C.A.) v. income-tax Officer [1961] 041 ITR 0425
Abraham {G.A,) v. Incomea-tax Dfﬁoer [1961] AIR SC 602
-Assistant Goliectar of Central Excise v. Dunlop India Ltd. [1885]) AIR SC 330

Cooch Behar Contractors Association and Others v. State of West Bengal and Others [t %l 03
sic 477
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LT Diiveshafis {Indiay Lt . Income-tax Offine [2003) 258 1TR oot
TN Diiveshats (Indis) Lo, v. Income-tax Officer [2003} 1 ScC 72
Henson v. Church Comnmssioner for England {1978).1 QB 823
Heabanslal Szahma v. Indian O Corporation L1d. {2003] 2 SCC 107 .
tinday Narain (L) v, Incomie-tax Officer (1970 078 ITR 0026 - L
Hinday Narain {L ) v. Income-tax Officer {1871} AIR 5C 33 S
'nileneel Singh Sial v. Karam Chang Thapar [1995] 6 SCC 165
kerala State Electricity Board v, Kurien E, Kalathil [2000] AIR SC 2573
‘Municipal Councit v. Kamal Kumar [1965) AIR 8C 1321 ’
Murthy (HR.S.} v. Coliector of Chiftor {1965] AIR SC 177
Muthuswami (S.T.) v, K. Natarajan {1988] AIR SC 816
- Pratap Singh v, S1ate of Haryana [2002) 7 8CC 484 ]
" Puryab National Bank v. 0.C_ Krishnan {20601] 6 SCC 569
Raja Bahadur Kamakshya Naiain Singh of Ramgarh v. Commissioner of income-tax {19431 011 TR
0513 : : : ‘ : . )
Ram and Shyam Company. v. State of Haryana {1985) AIR SC 1147
Ramendra-Kishore Biswas v. State of Tripura [1999] AIR SC 294
Rashid and Son (K.8.) v, Income-tax Investigation Commission [1954] 025 ITR 0157

Regin v. Hitlingden London Borough Couneil {18741 1.QB 720 e

Sahney Steel and Press Works Lid. and Another v, Commescial Tax Officer and Others [1985] 60

STC 307 .o ’ '

Sangram Singh v. Election Tribunal [1955] AIR .5C 425

-Sheela Davi v. Jaspal Singh {1999] 1 SCC 208 :

Shivgonda Anna Patil v. State of Maharashtra [1998] AIR SC 2281 .

Shri Sant Sadguru Janardan Swami {(Maingirl Maharaj) Sahakari Dugdha Utpadak Sanstha v. State
. of Maharashtra {2001 B SCC 508 . ’
" Siliguri Municipality v. Amalendu Das [1984] AIR SC 653 . .

" State of Bihar and others v, Suprabhat Steel Ltd. and others (and other appeals) [1999] 112 STC
The State of Madhya Pradesh i Anothef V; Hidilal Bhal and Others [18B41 15 STC 450

Btate of Madhya Pradesh and Gthers v- Orlent Paper Mils Ltd. [1977] 40.87C 603
. State of Madhya Pradesh v, Yakinuddin {19B2) AIR SC 1916 ‘

Stale of Madhya Pradesh v. Yakinuddin [1963] 3 SCR 13 ’

State of Orissa v. Titaghur Paper Mills Co. Ltd. [198 STC 213

State of U.P. and Others v. Indian Hume Pipe Co. Ltd. [16977) 39 STC 355

State of U P. v. Mohammad Nooh {1958} AIR 8C 86 : )

State of West Bengal v. Kesoram industries Ltd. [2004] 2 RC 298

State of West Bengal v, Kesoram Industries Ltd. [2004] JT 18C 375

Sudhakar Reddy (L.L.} v. State of AP [2001) 6 8CC 634 " o

Tin Plate Co.-of ndia Ltd. v. State of Bihar and others [1999] 112 STC 543

Tin Pldte Co. of India Ltd. v, State of Bihar [1983] 53 STC 315 o .

Trivedi & Sons (D.K.) v. State of Gujarat [1986] Supp SCC 20

Union of India v T.R. Varma [1957] AR SC 8g2

Veerappa Pillai {G.) v. Raman and Raman Ltd. [1952] AR SC 192

Veluswami Thevar (N.T.)v. G. Raja Nainar [1 958) AIR SC 422 :

K.S Venkataraman and Co. () Lid. v. State of Madras‘ﬂgw
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K"‘ “Venkataraman and Co. (P} ktd. v. Siate of Wacras {1966} 660 1R Dty -
venkatasubbiah Naidu {A) v. S. Chellappan [2000) 7 SCC 6%S
thrlpool Colporation v. Regastra' of Trade Marks [1 59471 AIR SC 22

The judgment of the Counwas delivered by

ARLIT PASAYAT, J—These appea!s are mtetd:nked and, therefore,
are taken up logether for disposal. Civil Appsal Hos. 2544 @hd 2642

of 2000 relate to respondent-Gujarat Ambuja Cement Lid. (in short,
“Gujarat Ambuja”) while Civil Appeal Nois.. 374 3746 932000 relate

to respondent-Associated Cement Ltd: (in shoit, "ACE" The common
question so far as the appeals are conceimied finkirg e respondents
m the appeals velates to one issue, Le., lability # pay ﬁurt:haSE'tax

on the rayally paid by the respondents. As gther; issves' dle involved -

i Gujarat Ambuja's cases, the factual scanario . Civil Appeal Nos
2641-2642 of 2000 needs to be noted ln some detail.-

2.. Chatlenge in these appea!s isto Ihejudgments randered by

a fivision Bench of the Himachal Prag!esh High Counri. YVril peti-

tions were filed by the present respondents quesbqghg -fhe acfion

taken by the sales tax awrthorities and the nwlsbnhj ordﬁfspassed
setling aSide th orders dfassessmem frd '_

yezys 995-96 and 1996-97 upter the Central Sales TaxAci 1956 (in .
short, "the Central Act”) and the Himachal Pradesh General Sales
Tax Acl, 1988 (in shof, "the Act"). el

3. So far as the quara! Ambuja is concemned, the faclual ang
legal backgraund was highlighted in the writ petitons: before the
High Gourl as follows:

ttis 5 pu.brhc 1hnitqdcgmpany m;;orpuﬁ: ed
ries-AGt. 1956 it alla, tanying or the

d sal ' i sl
an Sti e%jés'yl?, Eﬁmwmenamﬁﬁ;g 55

ous p{eshgious awards for its perfuﬂﬁame p%%fﬁl ni ondrol dn
management including the award in the year 1991by the Prime
Minister of India; namely, "Natichal Avward. fefPub!bRecbgl‘l'rhon of
Cutstanding Activity for preveniion-of.control of poitation”; hsub—

mitted ar application in the year 1989 for selfifg. upsﬂeméni plant

in Himachal Pradesh and it was approved by the State Lt Tridus-

tria} Projects and Review Authority (héreinaftsr réfeimsdinas

"IPARA"} in their letter dated February 19, 1990). §#ivested more

than Rs. 500 crores in setfing up the gemen plant at Dariaghat,

Solan District of Hinagtval Pradésh and itis thelargestinvestmenl
made by any. private entreprenet s0 far as the Stajeis concermned.

The said cement project aiso had the approval qfthe World Bank/In-
lerational Finance Corporation, Washington, whith-also finariced the
project by way of term loan n sddition fo the'prqec! being moni- ’
tored by the Industrial Development Bank of India too. All these

braughl substantial economic dedelopm ent in thb S!a!e

[y
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e Gowentien BEUED BN incinlig « hien )
iy e grant of cerlam RCENIVES 1or ney ¢
abhehed units in the Sigle in respe of of defermeny
ot et ey fav, electrizity Guly, elc Wi petitoner ohizr.eo
RIEN 1&x registration from the Hmachal Pragssh Geniergt
Menl on Fetruary 14, 1952 which vas exténges
e e ime up to dune 30, 1995, before ultimately being grantes
¥l e nngsient registration with effec! from August 11, 1995, the
Caie: ohowtach the pelilioner staried is triatl production, On July 31,
1952 the industries Depariment issyed another notification introduc-
ing the concept of "Prestigious and Pioneer Industries” by amending
sitably the earier notification dated March 27,1891, according 1o
which "Prestigious Unit meant any. new indusiriat unit, which goes
‘lo commercial praduction in the State on or afier May 1, 1997 and

Ambuja Ireating it as a "Prestigious Uinir- Consequently, the Director
of Industries, Himachay Pradesh, issved o dapuary 18:4993 the
lequired registration certtficate registering the pefitioner-unil a5 4

company. the industries Department by its letter dated January g
1295 approved the geant of further extension initialty it Jine 30,

e concept of "Prestigiqus Cement Qnig?, Secording fo which the it
MUst'go into commercial production after May 1, 1892 and registered
with the Empoiwered Commitee under 1le 24 hetwpen May 1, 1992
and March 31, 15095, By the said amendment, it was also nofified

" that such unit should have a fixed capital ¢f Rs. 50 crares and
eriployed al teast 200 PEISONS 0N regylar basis_ it js {0.be noted

Ruies were called Revised (Amendment If) Rul-regar'ding grant of
Incentives to industrial Units in Himachal Pradesh, 1994 (in short, -
1994 Rules") ang Revised (Am endment-fil} Ruies fegarding grant of

"1995 Rules") The 1891 Rules, as the nofification of March 27, 1994
Shows, were made afier supersession of Rules-) dated October 4.
1976, Rutes 9-9/73.51.1y dated May 14, 1980, No. 10-27/71-81 dated
August 28, 1984 and No. 9-4/73-V dated January 5, 1985
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. in the light of all these, the Excise and Taxafion- ue,;
nu-r.l fesued =2 nournaum dated DepEmbEFIL1H044{0 grant-exemp-'
on from paynrent of sales tax to pioneer induslries, bilurcated in
diferent calegories with sffect from the date of their commercial

eroduction against the periods as enumerated in the notification, .
which was further amended on March 27, 1995 htroducing para 1(a}
and 1({b}. On July &, 1995, the Departmenlofmdusmas again
amended rule 2?(1) regarding tie grant of ncentive to-Prestigious
Cement Units notifying that salek tax eiemptionideferm ént under
both Central 1ax and Himachal Praﬂesh general sales tax shaiitbe
availabie for aperind-of 12, 8 and T years in respatt of categoriés A,
8 end C blosks, respectively, to new Prestigious Cement Uis ex-
<luding fram its pundew the only existitg cémentuntt, as per which
the eligible cementunits were those, which had come into commeicial
production within the Siate of Hsmachaﬂ Pradesh on or after May 1,
1992

6.. On August 11, 1695, Gu;araanbu}a started trial préduc-
ton and on September 26, 1895 regulyr dbmmerdaal priduction was
started. This entitied the companym eaﬁmpﬁan frotn sales taxin |
terms of the notifications referrad 6 supia. A formel carfifcate was
also issuad by the Departmentiof Industrisd bt January 24, 1998
specifying the commencementof the obmmerclaljﬂmduo@n on
September 26, 1995 confirming at the Mmﬂmﬁmﬂﬁdm
ment of about rupees 391 crores and eém playrnentof 353 persens on
regular basis. Sales tax due was paid to the Dspartmen! for the
ntervenifig period from August 11, 1895 fo Séplember 26, 1995. The
" Excise and Taxation Depariment issued an amendmentpn January
300 1996 to the earlier notification déted: December 31, T9894-ana
Miroduced.para 1(c) whu:h was published in the Official Gazete on
FebruaTy B, 1996 wherd(inder the State Govemment| had gpecifically
_given exemption to. Gu;arai Ambuja from payment of sggles tax sub-
jectie the fulftment of cerlmin conditions enumeraled m {{13 hotifi-

cation being a company class*ﬁa}j % £4 jalsirg
dustrial Block "B int&rmE of &h e

avail of fhe conceasion of wmﬂgﬁ‘ @?&ﬁﬁﬂﬁi;ﬁé} =

7. Since- (he unit was already regxstefed asa ‘Presﬂgjous umt“
on January 13, 1593 in accordance with the' Rolification setisd by the
State Government on July 31, 1992 by the Empnwered Commites in
4s meeting netd on November 25, 1992 and hasmuoch as the require-
ments of the "Prestigious Unil” and the "Prestigious Cemeni [t

* were absolutely one and the same, unit was tehtioned s fafared
1w n the nofification dated. January.30; 1596 and afbrmafde'iaf&
tion was also made by the Industries Geparfment o1 Febniary 2,

1998 declaring the peiitionar to be a "Presﬁgmus Cement [rdustrial

Uni¢* keeping in e the satisfaction of 41l the requijsite eligibifity
ariteria. The unit fuifilled all tre conditions, &s regulred thdsr rule

" Ziirry, 38 mentioned in the notification dated July 6, 1995 as well as.

Jary 3001998, ssusd by the Indusiries Depariment as also the
and Tavaticn Depariment of the State Govermment having
‘erizrd to the fact tha! the unit has come into commercial production
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1L I982 thal il was regisiered wih i Er

"Brestepons Unit on Ly 13, 76 s

séhnenl of more than rupees 50 crorgs ang hag )

SAatisore Wian 200 persons on regutar hasiz. The Director of

s Hias meued a cedifickie in form STE-lll on February 15,

" Lartlying thal the onit had been registared ag a "Plectigioys

t Induginial Unit” with the Empowered Committes, pursuant

" an application was made to the Excise and Taxation Depart-

el i e geant of exemption cerfificate in STE-l befora the

FHdLEng authority and thereupon on June 11, 1985, the prescribed |
ter due enguiry issued'a ceriificate of exemption in fomm

the period from January 30, 4994 to March 31, 1595 and the

same was extended further from time to time up to March 31, 1998,

B, n March. 14, 1897, the assessing authority passed an order

passed an order of assessment for the year 1995-96 gu infing-exomp.
kon from payment of the sales tax MmqﬁenﬁromFebQﬁaqS 1808,

which is the dafi on which the notificatior wes actually published

stead of from danuary 30; 1896 witt refersoR RN wag

S e

granted earlier. Once again, in tespect of this order also, an appea

of the commercigt production, namely, September 28, 1695 and not
as is sought to be given by the authorites concemead. For the assess.
ment year 1996-97, the assessing authorily Passed an order dated
Octoher 24, 1957, after considering all the relevant materisl on fecord
granting exemption from the payment of sales tax '

5.. While matter siood thys, acoorq;ngm‘ﬂi‘i‘s{gspmfﬁemg on
March 24, 1998 when two poliiesil paries formen g ¢ ;
smmentin the State of Himachal Pradesh, s Vit Fation
Ministsr, whe belonged 1o a politicd party &nd the kaders of that
* - party started issuing number of stalemerits against Ihe;raéfmegtf

company by prejudging the ssue and questioning i_lq,‘eqtlﬂgmen{ for
exemption uhder the lncentive Scbeme.aﬁﬁennc,edg.Theae:slatemenis
n the shape of press cuttings were annexed to'the writ petition, [

was contended that on accourt of Such sitranenis reasons and infilu-
&nce and with ulterior motive, action was Iniated by the Commmis-
soner of Sales Tax without any Justification In law and'in &n arbj.

trary manner proposing 1o revise the orders passed by the dssessing
officer in exercige of the powers conferred iindsr settion. 31(4) of the
Acl and for that purpose on April 29, 1998, isbued a show cause
nofice calling upon the respondents to show cause as o why the
exemption granted cannot be revoked. on thie ground that the decla-
rabon of the petitioner as a "Presligious. Cement Unit" within the
meaning of para 4{c) of the notificalion was not coerrect for the
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A St oulin the said nofice. Il was. also proposed.to-revale. :
: O May 4, 1998, the: revisional authorily issued. three other
shines cause nolicas being Revision Nos. 2,3 and 4, both under the
Lendial Al for the year 1985-96 and Act for the year 1996-97 and
lne Ceniral Act fof the year 19886-97 questioning the legality and pro-
pristy of lhe earlier assessment orders grenting exemption on the
ground that the petifioner was hot a Prestigious Cement Ui within
the meaning of para 1{C} of the natification dajed December 31, .
1994 and, therelore, was not entitied to any exemplidh from sales tax
either under the State Act or the Cenitral Act It 'wag 3lso indicated
I the show cause notiges aboirt e oI pERIENT 6 Thet X pavable
under section 5-A of the Act, A% & saijust of the gadd nofidel lssued
© Dy the revisional authority, the assessing authorily alsthissted show
calse notice proposiag o withdraw the exemplion acopided eatlior
n form STE-t fot the assessment year 4§97:88 off similar protiftis
as weie assigned by the revisional authortty in its: . -calliniy
dpon the respondent-company o appear beform g o
June 18, 1998 So far as the two appeals filed byt
before the Additional Commissianer {Appeals) agai
orders dated March 14, 1997 and May 27, 1995 fof & Jisely
year 1995-96 are concermned, the appefiate authorily fy #s Sider
dated October 3, 1998 andt Oclober 3 1998 respecvaly Bimissed the
appeals upholding the assessment fraimedby the pasihey officer and
endorsed the view that the asséssee was entitled 16 Eerppticn Trem
Payment of sales tax with efidct from Fphmiri 8, 190 3 ihe dite of
Publication of the natification only and not feomd datidf
commencementof commercil production; Hamaly, Septeiriber 26,
1995. in ihe light of the replies filed in response 't the nofices
ssued by the revisional authority, the féspondent ri Hisstad the -
assessing authority to adjourn the pracesdings telefiig 4 the aseess-

L

meniyear 1997-98; but on December 1, 1898, the Sales Tax Officer
passed an.ofder withdrawing the exsmption earlier granted ard
directed the assessee th pay the saies faxTo the WhE Y
crores under the.Act as welkas the Contratfotitis
‘snce para 1{G) of the roication dated Januaiy 30,
oh February 6, 1996 probibted by vie e Sl
assessee froin oharping kx on e SalE'SF Eetia

.. the new unit and any collection of the salss e ; Saet

lo penal consequences under section 35 f tha Adt, i BEceikak hag
not aciually collabted any. sales tax at afl and in spite of altthese,

t was being made to pay huge amount, which is an dlsgal cemand

on account of the aibiirary, Hegal eind mala fide nature
‘nitiated. by the authorities. Against the ordet of the'
Officer dated December 1, 1968, an pyeal was fi
The assessing authority in the mesrtine Ssued 5 1
ary 4, 1999 for ihe assessment year 1497.98 calling upm-the #sesses
o pay sales tawin a sum of Rs. 18.50 crores under both the Att as

well as Central Act, stipulating coerchvé-actioh ungierséatbn 14(8)

ol the Act, in defaultthereof. In spite of the réprakentatichs made
before the appeliate authority, the assefsed wids directed I8 miake an
witial deposit of Rs. 1.50 crores before Thie dppebl Mled coufdbe
heard’on merit. Appeals were fited before the Finance Commissioner
292inst the orders passed by the appellite authority dated October 3,
1988 and October B, 1998, which are said to b& pendig. Even in
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& diess, ke aszésstnq aulhority issued JNGINET. Show cause
G Fehruary ¢ 1698 caling upon ths #S5EsSeT ey &
T 550 cemzg &xcluding interest andt penally lowards the
of sales tax for the period from April. 1988 io December,
+ litthe weantme, he revisional auihiorlty hag Jssued four more

Revision Nos. 7, 8, 8, 10 under the Act as wel as
for the years 1992-93 10 199505 aeging that the orders
: Ly the ascessing auihority for those periods are neither legal
N praer and caliing upon the asseseee 10 show eauvse as 1o why
tevmtly for ihe assessment year from.1992-93 to 1995.958 enguhvalent
“ one and hatl ime of the. tax that would have been payable on .
purchase of materials should not be levigd in view of the facd that
he provisionat registration certificate under the Ant expired on Jure
30. 1685 and regular ragistration sertificate was only obtzined on
Auguel 11,1995 Oy Fabruary B, 1899, the revisional avthoriy
tancelled and annulted the exemption certificae issued i1 form

USTE-H with retrospective effect and held that the assessee-company
was lizble {6 pay 1ax under both the Central Act and the Act in

. addison ta its liabitity to pay the purchase tax under sectior 5-Aof

the Siate Act on the limestone extracted. The revisional authorify
was of Ihe view that the respondents were nof entitled.to any exem-
Plion as they did not fulfil the requisite conditions, Additioaally, §

was held thal there was no compliance with th Liire-
ments which was a condition precedent for gt of hensft That was
ireated to be an additional ground for holding that the respondent
was rat entitied fo any beneft. Reference was made to ceriain
defective “C forms® to highlight as to how the assesgae Had fafed to
camply with the requirerments for entitiement of the J : 7
Accordingty, the revisional. authority direcled fashnhg.gf@#d}ﬁonal
fax liabiity. Apprehending that the appellateraumc?ﬁw which s
only subordinate 1o the revisiona} authority is likety to follow the ]
View expressed by the revisional aulhority and the remedy of appesl

revisional autharity, the writ petitions ware filed. Thg

the orders of the sales tax autﬁcri{rég; ‘i‘rr.,alter‘:iiii'a, o

"S0'long as the petitioners satisfied the efigibifity critgria pre- -

scribed in the Revised Incentive Rules, as-amended from fime to

linme, he would be entitled to the benefits and incentives axtended
under the Rules and the statutory notification is not a must or an
Essenial pre-requisite for the petitionars to asserffenforce such rights.
The statutery notifications issued under the televant taxing enagch-
ments only go to ratify and accord statulory recognition alse fo what
was onginally planned and proclaimed as a policy ¥ecision and Guide-
lines. Viewed thus, the petitioners would, in our view, bg enfiled

1o the benefit of theincentives from the date of commeneementof

- Gommercial proguction on September 26, 1995. As held in State of -

Bihar v Suprabhat Steel Lid. [1989] 112 STC 258 (BEY; (1961) 1
SCC 31. il would not be permissible for even the State Government
1o override - or negate the incentives and benefits which any industrial
unit would be otherwise entitied to under the Incentive Policy, -
proclaimed by the Governiment itself ™

10 Additionally, it was held that the tevy of purchase tax on
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the oyally pad is not l2gatly susfzinable,

.. The High Court hetd that the approach of the authoriies

was Cleatly grvoneous, on a misreading,. of the various natifications
and keenng oul of consideration certain relevant materials, Pariicy-
lar reference was made to the Registration Certilicate dated

Jonuary 13, 1893, issued by the Empowered Commitiee. Taking note
of the fact that the nofifications were issued by promutgating rules,
ihe High Court was of the view that they zre to e considered in the

hackground of section 42 of the Act. The sinphasis an defects in "C*
forms was hetd 1o be clearly without any basis, and e same Was
held to be tolally insignifieant for the purpose of denying Banefits in
erms of the policy of ihe State to encourage stting up of termént
industries ' ‘

12.. In ACC's vase the High Court folicwed the view expressed

i Sujarat Ambu;a's case relating to kevy of purchase tax on royalty
paid. High Court's judgments are assailed in these appeals on var-.
ous grounds. o

13.. Firstly, it 15 submitted that the High Cour should riot
have entertained the writ petitions under article 226 of fis Const-
tution of Ingia, 1850 (in short, "the Constititisn”) When alternative
remedy was avaiiable under the Cenirai Act and the State Sales Pax
Act, if the respondents were aggrieved by the revisional értlers.
Seversl factual eontroversies were involved and the' High Tourtwas
ot justified in holding that ne factual coniroversy was involved.
Wreiher the exemptions claimedwere avaflable In thejactual back- . .
ground needed factual adjudication and; thetefore, the HISh Court

" shouid not have enteriained the writ petition. i

14.. Further submission of appellant-State is tha

tbeggﬁ;s Were

not available to respondent No, 1-Company gs the regliisite pondifions
-wete hot luifled. Firstly, it was not &new industrial ynit tegisteied
wilh the empowered committee appoitied i accardange with rije 24
between May 1, 9992 and-March 31, 1955 and had notgting o the
commercidl production on or after May 1, 1992, It was also submil-
ted that various provisions of the Act and.the Central At Vere fiot
complied with, as would be evident from the fact that the retjuisite
geclaration forms weré not submitted and/or forins submifted were
defectve. That being so, the High Court was not fustified In inter-
feiing with the rewisional orders passed. There was no evidénce
before the revisional authocrity that respondent No. 1lcdmﬁ"any was
registered with the empowered Gommitiee oh January+13; 1693, This
did not form a part of the revisiona! record snd obviausly was not _
considered by the revisiona! authorfly. That befrg so, the High .
Court should not Wave taken the same info account. #t was-also
pointed, out thatmerely because certain defective folnis were fited

- that cannot be taken as compliance with the statutory requirérrent
of filing the declaration forms within the stipulaied time. In any |
evenl, purehase tax on royalty had riol been paid and, therefore, that
also amounted {0 violation of the condifions stipulated.

‘ 15.:1 15 submitted lhai the High Court ponfused betwben Pres-
Sigious Units and Prestigious Cement Units. The question of dec#aring
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e respendent-ascessed as.a Prestigious Cemen! Unit did not arise
Hii t hed elanled commercial production, The notificalions elearly
show thel at diffzrent points of time either no benefil was granted
1z nement industries o7 such midustry was entitled to only deferment
- o paymerit-of sales tax and not exemption. The respondent-assesaes
“had fafled to show as to under what provision the rules referred to
in the notfications were framed. According fo learned counsel for the
appeliant the: expression "rules” has been loosely Used in the notifi-
callons and inthe real sense the notificalions contalned policy deci-
sions which as the notifications cleaily indicated were not enforésable }
M any court of law having heen granted at the discration of the State
Governmant. t was submitled that the defectve declaration formis
{form "C") clearly indicated thal the respondent-assessee had not
complied with the various Statutes, Rules and Notifications. The sine
que non for grant of behefits was not complied with, Therefore, the
revisional sithority was justified in holding that respondent-sgsessee
was nol antitled 1o any benefit.- . : -

16.. In response, leamed counse! for the: respondents submitted

that the revisional authority had clearly acted withou! jutfediction. -
There was really no factual dispute invdlved and in essence the -
challenge reiated 1o the question whether on a bare reading of the .
concemed nefifications/Government orders the exsmplions claimed by
the wrlt petitioriers were originally aliowed. TR compedent authorily
had considered the relevant aspects and the'benefils had been. :
granted. They should not have been withdrawn by the revisional = .
authorlty in the manner done. It was clearly indicated i the wirit
petitiohs as to why the available statutory remedies woifd have an
exercise in fulility. it was' clearty mentioned and substarifisted by
materials as {o why the wril pefiioners had becomevictms ofa
poltical vendetta. The palitical parties and persons who had let loose

a smeaar campaign against 1be writ petitioners were In power and the
subordinate authorifies would have been in.np posilion 1o give justice
1o the wril petitioners contrary fo iheir dictates. The authorities .
recorded conciusions which clearlylshow the bias and Precanceived .
rations. The corclusions were pre-determined. In that background,
the writ petitions were fiied apd were enlertained. Thie High Court.

has etaborately dealt with every relevani aspect and it has not been
shown as tohow the High Court's judgments suffer from any

wfirmity. Furiher, this Court should not interfere since the High

Court had entertained wrif petitions indicating reasons why the writ
petitons were entertained when alternative remedy was available. -

7. Stand of the respondents on the other issues was to the &f-

fect that the submissions of the appeliants do riot carny any weight
and have been made overlooking the tactual and legal position. The
submissions completely overlook the essence of the nétifications &nd

are based on misreading them.

18.. We shall first deal with the plea regarding alternative rem- -

edy as raised by the appeliant-State. Except-for B period when article
226 was amended by the Canstitution (42nd Amendment) Act, 1978,
the power refating to allernative remedy has been considered to be
a:1ule of self-mposed limitation, It is essentially 2 e of policy,

.
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convenience - and discretion rdinever arule-of faw-Despitethe
exislence of an altermative temedy it is within the jurisdiclion of
discretion of the High Court to grant reliel under arficle 226 of the
Constitution. At the same time, it cannol be lost.sight of thal though
- thie matter relating to an alternztive remedy has npthing 16 do with
_ the jurisdiction of the case, normally the High Cotrt should not

nterfere if there is an adequate éfficacious aliernative remedy, if
somebody approaches tha High Courl without availing the alternative
remedy provided the-High Court should ensure that he has made out
a strong case or that there exist. good grounds to mvake the
extraordmary jurisdiction. .

13.. Canstitulion Benches of this Court in K.S. Rashid and Son

v. Income-tax investigation Commission® AIR. 1354 56207, Bangram
Singh v. Election Tribimal, Kolgh &JR 1955 SC 425, Unbn ofIndia

v. TR:Varma AIR 1957 SC 8&2, Stateof UL v Mohammadﬂooh
AIR. 1858 SC 86 and K.S. Venkataraman and Co. {P}1id. v State

of Madrast AIR 1985 SC 10889, held that arficie 226 6] the Cansli-
tution confers on all the High Courls & very wide power In the mat-

" ter of issuing writs. However, the remedy of writ i an absolutely dis-
_cretionasy remedy and the High Courthas always the discretion to
refuse to grant any writ if it is satlsﬁed thal the aggneved party can
have an adequale or sultable reflef elsewhere. The courl, in extraor. -
dinary circcumstances, may exercise the pawar ff i comes fo the
conclusién that there has beeh a breach of principles of Ratural jus-
tice or-procedure required for decl&on has ]%heen Qppied

20.. Angther Constitution Bench of this Court in State.of

Madhya Pradesh v. Bhailal Bhai} AR 1964.5C 1008, held that the-

remedy provided in awril jurisdiction'is not intended to supersede

" completely the modes of obtaining Teliel by an action iy a civi court
or to deny defence legttimaleiy open in-such achons fh'e puwer fo

*See [1954] 25 [TR 167.
See [1966] 17 STC 418; [1968] 60 ITR 112.
1See[1964] 15 5TC 450. ,
'S S

give relief under arficle 226 of the Constitution is a discrétionary
power. Similar view has been re-ierated in N.T. Veluswami Thevar
v. G Raja Nainar AIR 1859 SC 422, Municipal Gounch, Khurai v,
Kamal Kumar AIR 1885 SC 1321, Siliguri Municipalty v Amalendu
Das AIR 1984 SC 653, §.T. Muthusami v, K, Natarajan AIR 1988 8C
616, Rajasthan State Road Transport Corporation v. Krishina Kant AIR
1995 8C 1715, Kerala State Eectricity Board v. Kurien E. Kalathil AIR
2000 5C 2573, A. Venkatasubbish Naidu v. S. Chellappan (2000} 7 .
SCC 885, L.L. Sudhakar Reddy v, State of A.P: {2001) 6 SCC B34,
Shri Sant Sadguru Janardan Swami (Moingit Maharajy Sshakari -
Ougdha Litpadak Sanstha v. State of Maharashtfa.(2001)-8 8CC 509,
. Pratap Singh v. State of Haryana {2602).7-8CC 484 and GKN -
Drivesh'aﬂs {India) Lid. v Income-tax Offnoer"(2003) 1SCC 72,

21.. In Harbanslal Sahnia v. ndian O}l Gnrporahnn Ltd. (2003)

2 5CC 107, thie Court held that the rule of exclusion of writ jurisdic- -
tien by availabity of alternative remedy is a rule of discretion and

not one of compulsion and the ot must consider the pros and cons
of the case and then may interfere if it comes tothe dontlasion that ~ -
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 T1See 11920} 112 STC 543
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e pehilener seaks enforcemerit of any of the iundamenia! righis: -
whire tiete is failuse of principles of maturaljustice or Whete the
ardere, erproteedings are wholly withoul jurisdiction or the vires of
2 00 1z challenged. S - '

22 WG Vesrappz Pillal v Raman and Raman Lig. AIR 1957

3C 19%. Assistant Collector of Central Excise v, Lruniop Indiz Lid,

Al 1685 SC 330, Ramendra Kishore Biswas v State of Tripura AIR
1989 SC 254, Shivgonda Anna Patil v State of Maharashira AR

1999 SC 2281, C.A. Abraham v Income-tax Officer, Kottayamt AIR o
1961 SC 609, THaghur Paper Mills Co. Lid, v. Stale of Orissat AIR

1983 SC 603, H.B. Gandhi, Excise d@ind Taxstion Officer-cum-Assess.
ihg Authority v Gopinath & Sons* (1592) Supp 2 SCC 312, Whirl-

-pool Comoratian v. Registrar of Trade-Marks AIR 1000 8C 22, T

Plate Co. of India Lid. v, State of Bhartt AIR.1998 SC 74, Sheels
Desi v taspal Singh (1999) 1 SCC-209 and Purjab Nationa! Bank
v. O.C. Krishnan (2001) 6 SCC 569, this Court held that where i
erarchy of appeals is provided by the Stalte, party must exhaust the

statulory remedies befars resorting to writ jurisdiction.

23, a5 was noted in Ram and Shyam Co'v Stateof . . ..
Haryara AIR 1985 SC 1147 the appeal is from “Caeser o Caeser's

- wife" the existence of altemative remedy would be a mirage and an
" exercise in futiiity. Jn the instant case the writ petﬂk_)nem had indi-

"See 2003) 258 ITR 19, . ;
See (19617 41 [FR425, ST e
1See [1983] 53 STC 315, :

*See [1890] 77 STC 1.

caled the regsons &8 to why they thought that the altetnative remedy
would not he efficarious. Though the High Court didt net 4o Info that
plea refating to bias in detail, yst it felt that alterpative refnedy

would not be 2 bar lo ententain the Writ petiion. Since the High .
Court has elaborately'deslt with the Question as {0 why the statulary
femety available was notefficacious, i would ne  beproper dor Ihis
Court io consider thi question‘again, Whea the High Courthad en-
tertained a wril petttion notwithslanding existence of.an dhernative

- remedy this Court white dealing with the matierin.an appeal should

not penmit the fuestion 16 be raised 1hless fhe High Courf's reason-

_ng for entertaifing the writ petition is-found 10 be paipably unsound .

and irrationai. Similar view was expressed by this Court in Eirst

"Income-tax Officer, Salem v, Short Brothers (P} Ltd,* [1966] 3 SCR

84 and State.of P, v.ihdian Hume Fipe Co. Lid § {19772 8¢CC
724 That being the position, we to not cansider the High Court's

- tudgment to be Vulnerable on the ground that altemative remedy was
‘nol aveiled. There are two. well tecognised exceplions to the dootrine

of exhaystion of statintéry remedies. First Is when Abe.procesdings
are taken before the forum.under a provision of lawwhich is lra
Vires, it is opert to & parly aggrieved thereby to move tiie' High Court
for quashing the praceedings on the ground that they are incompe-
tent without & party being obliged fo wail unti those proceedings
Tun their full course. Secondly, the doctring has no application when
the impugned order has been made in vidlation ¢f the principles of

naturaljustice. We may add that where the frocesdings itself are gn
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: aleSE of process of igw the High Comﬂn BN E)pidpriale Ese tah
wutertain a writ petition.

24.. Wherte under e statute there is an aliegation of infringes

" ment of fundamentalrights or when on the undisputed facts the -
taxing aulhorities are shown to have assumed jurisdiction which they
do not possess can be the grounds on which the wiit petitions can be
enteriained. But nommally, the High Gourt sheuld not enlentain writ
petitions unless it is shown that there is something more in a case,
something going to the root of the jurisdiction of the officer, some-
thing which woutd show that # would ba a case of; palpable ‘injustice
to the writ petitioner ta force him 1o adopt the remedies provided by -
the statute. ¥ was noted by this Courtin L. *Hirday Narain v, -
income-tax Officer, Bareillyt AIR 1971 SC33 that fifie High Court

. had entertained a petition despite availability of alterriative remedy and
heard the parfies on merits R would be ordinanly unjustifiable torthe
High Court 1o dismiss lhe same on the ground of non-xhalstion of

*See [1966) 60 TR 83,
tSee [1977] 38 STC 355,
15ee [19701 78 ITR 26.

51atutury remedies; unless the High Coun finds l?a__factugarspules
are involved and it would not be desirable to deal with them In a
writ petition.

26.. Al this juncture, it would be appropriate to take no!e of the
tew expressions in Regin u. Hillingden London Borough Council
[19741 1 QB 720 which seems to bring out well the posﬁnn Lord
Widgery, C.J., slated in this case:

"It has aiways been a principle lhat certiorari will go oniy where
there is no other equally effective and convemeni remedy...

The statutory system of appealsis imbre effeclweand moré cun—
venient than application-for cerfiorart Bid e phnbiparfassan hy:
fmiay prove fiselt mote sorvénlsnt: aﬁa-‘:ﬁéﬁé‘eﬁetrnfe‘%’mafaﬁ
appeal to {say) the Secretary of State can' bédispos,ea of 8l orie
hearing wheither the issue between tham i miatier of law.or fact
of policy or opinion or a combination’ of shme or 2l of these'....
whereas of courge an appeal for certiorari is limited to cases where
the issue is a matier of law and then only tka fniaﬂer of law
appeating on the face of the order. -~

An applu:ahun for certiorari has however thls advaﬁtage thatit
is speedier and cheaper than the biher niethodsand'in Cl proper case
therefore it may well be right to allow it 1 be Used...t wolld)
+ ever, define a proper case as being tne where the déc;gbn in ques-
tion is Yiable to be upset as a matter of e bbtauseon’ s face tis
.clearly made without jurisdiction or in conseql.lende 01 an error of
lzw."

26.. After all the above discussion, the following obsenratzons '
of Roskil L.J., in Hanson v. Church Cdm’misshnér for England [1978]
-3QB 823 may- ot be-weloomed butit shoufd not bé fofgotien also:



43

L VAT Laws (Readable Version) - 16 Jul; 2014

"There are-a number of shoals and ve ryMlte €37E Water in the
urenarlired seas which divide the line betwesn prerogative oroers
and slatutory appezls. and | do hol propose to piunge into those
seas . " ’ .
27.. Therefore, he plea hat the High Counl should not have
entertained the wril pelition is withou! any merit and deserves rejec-
tion - . . .

28. Though learned counsel for the appellant-State urged thal
cerificate showing that respondent No. 1-company was registerad
wilth the Empowéred Comemittee on January 13, 1993 shoukd not
have been eonsidered on the ground that revisional avthority had not
dealt wilh the same while dealing whh the gase of respandent-
company, it is not disputed that the registration was within the
knowledge of the appeflants. in fact the certificate was a part of the .

record before the High Court. The registration with the Empowered

" Commitize on January 13, 1893 therefore establishes that the respon-
dent No, 1-company was regisiered with the Empowered Commifies
within the period prescribed In the Ingentive noffication. The appel-
lant-State issued a notification through the Department of industries
in the name of fhe Governor on March 27, 1991, The notifioation
‘notified rules for grant of revised inteihes bmmafﬁhﬁs and
the rufes were to be operative from Aprl 1, 1991 which was referred
to as the appointed date. Under the said notificalion new industrial
units were eligibte for grant of incentives as detalled in the notifi-
Gation. According to this notification new indistrial untt rmeans "any
industrial unit located in the State of Himachal Pradeshwhich
commences production on or after the appointéd date“‘;rha new
industrial units were to be gramiéd various benefts inclading central
sales 1ax'concgs!sion. But no.conicession under the State Act was
available to.a cementunit as cement was in the hNegative Yist
mentioned in the annexure I 1o the nofification, By notification
dated July 31, 1982 the earlier notification dated March 27,1991 wasg
amended. In other words, the rules contained in thie potification were .
amended. By the sibsequent notificatior, 8ariain categaries of unils .
were taken out of the negative list Cementwas one of such units.
Resuftantly, in temns of the notfication dated July 31, 1992 the
cement units became eligible for exemption as provided in various -
inceniives notifications. A significant 'change was also made by the
notification 1o the effect that the concept of “Prestigibus Cement
Unit’ was infroduced. Subject to fulfimentof certain conditions a
prestigious unit was eligible for both sales tax exenplion and defer-
ment The conditions are as follows: ’

() The unt must be registered with the Empowered Commites
- @s a new industrial unit beiween May 1, 1992 and March 31, 1993.

 {3) The new industrial unit must g into commercial production
on or afler 45 May, 1992, . N B

{ii) The said unit must have a fixed capital investment of Rs. 50
crores. R

{iv) A new industrial unit mus! employ af least 200 pe,rsons on



2% Rule 24 {of 31at July, 1892 Notification) spelt out the .
cunstitution and function of the Empowered Committee. { also speit
uul the procedure for seffing up of a prestigious unil. Under rule 24.4
dpplications for setling up of a prestiglous unit were to be madetc
the Director of Induslriss who was then to put those for consider-
atior of the-Commitiee. One of the Members of the Comm ittlee was

the Excise and Taxation Comm;sslﬂner The MemberuSecretary of the
Committee was the: Sscretary of Industries Departnent. Finality was
attached to the decision of the Empowered Commities it Terms of
rule 24, The Empowered Committee was to stipulate the & tommence-
ment date of the uni. To putit differently, it was open to the
Empowered Carnmittee to register a unit prior to #ts going ©to the
commercial production. This position is abundanﬂy clear from the
stiputation in the rule #self that the Empowered Committee in cer-
tain cases could exiend the outer-limit of the period for goin \ntn
- commercial production, where 80 per cent of the project had.
completed. As noted above, on Janyary 13, 1983 the proposed unit
of respondent No. 1-company for the manpufacture of Portiangd gement
was registered with the Empowered Gonimittee subjedt thEerzin
conditions. It was stipulated that the umeas fo commence predurf
tion latest by Janusry, 1995.. Changes were | mtroduced}hyﬂ-qe noti-
fication dated December 1, 1894 vis-a-vis earlier-Nolificdfidh dited
March 27, 1991 and July 31 1832, By this notification, the concept .
of "prestigicus cement unit” was introduced. A unit id be eligible as
. a "prestigious cement um{" was to fulfil the fallowirig. oondmcms

(i) Musl be a new industrial unit registered with the EmpWe.red
Commitlee appointed in accordance with rule 24 between May 1,
1982 and March 31, 1995,

{#) The new ingustrial unit must gc |nto commercra! productlon
on or after May 1, 1992. -

(m) The new writ must hatve 2 I‘mddabdar Tnvedtment arRs_ 80

crofes

(v} The new unil must amploy ar least 200 persons on & regular
basis

30.. Afler coming into force of the new definition of "Prestigious
Cement industrial Urit" the Director of Industrles extéfided the mata
for commencementof commercial production up 1o June 30, 1985 and
subsequently up to September 3D, 1885

31.. Stand of the appsllant-State is that even if there was a

registration wtth the Empowered Committea on January 13, 1983,

the same was’of na consequence after the new defnmon of"Presngr-
ous Cement Industrial Uit was introduced. We fiid no substance

in this submission of learned eounse! because of several regs0ns.
Firstly, there was nothing in the Notification dated Decerfiber 4, 1994
which required that those units which had pbtained :egastratron
between May 1, 1992 and December 1, 1994 were required once again,
10 séak reg1s’fraﬁon asa "prest:gnous sEment unit”. Had it Been so
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DU WER G ik shon of extending- e validity-of the tegisiratian -
iated January 13, 1993 after proniigation of Notification

vated Decemuer 1, 1694, |n fact tha final exiensmn granted wag up

v neplember 30, 1995'and there is pd dispute that respondent Ng.- 1-
Lainpany coemmenced s preduction on September 26, 1895, Para 27 -
ol lhe Notification dated Decembsr 1, 1994 previded that prestigioiis
‘warant unit was entfiled 1o deferment of sales tax as well ag BXEM[3-
twa from payrnent of the electricity duty. On December 31, 1894 the
Elale Governmient lssued a notification under section 42 of the Act
which granled sales tay exemgption for pioneer mdusiries from the
tate of commercidl produciion, On July 8, 199% the Governor of
Himachal Fradesh issued anhcther nolification amending the revised
fules of March 27; 1991 regarding grant of incentives {o ndustrial
wnds, By this notification incentives of sales tax defermentiexemption -
were restored to cemend units. On January 30, 1096 exemption no-
ficztions under section B(S) of the Central Act arid section 42(1) of
the Ast were issued by the Governor of Himacha! Pradesh. in this
nelification. the respondent No, 1-company was expressly named as
3 Frestigious Cement ladustrial Unit that would be eligible for the
benefil. This nofification also indicated that the respondant No._ 1- .

Company was eligible for sates tax exeynption for a pariod’af_g years., T

Itis-to be noted that the respondent No. +-company was registered
@5 a dealer on August 11, 1995 yrder fhe Act sl s certifate in
form STEAN had been 1ssued by the Direclor of Industries. Witan
féspondent No. 1 applied in form ST E-l, exemption certificats in form
STE-ll had been granted by the prescribed authority, The denial of
benefit contemplated under clause (3) of the nolification retsied 1o
a finding about evasion of tax efther under the Act or the;Cem‘ml
et N

32.-On January 28, 1905 the Director of Industries extended

the date of commencemantof commercial Sfoduction i June 3¢,
1995 keepiig In view the progress of the piant. The same was
further exlended up o Seplember 30, 1995 Keeping in visw the
progress of the plant by order dated June 30, 1995. By Naotification

- dated July B, 1995 incentives of sales tax deferment/exetnption were

restored to cement units. There is no dispute that the respondent-
company’s commercial production started with effect from Septamber
26, 1995 and in faxt, the Direstor of Industries by his certificate
dated January 24, 1596 confirmed this position. On September 26,
1895 respenderi-company brought to the notice ofthe concemed -
department these-tacts and claimed incentives under the exemption
. notiicalion indicating that commercial production haq‘ stared. .
" The Empowerad Committee confirmed grant of Permanent Registra-
. fier Certificalion (Declaration) o the réspondent-assesses..On
January 30, 1996 the exemplion notification was issued. The said
- . B .

. notfication has alsa signdicance for the present dispute. in the
netfication it was clearly stated that the respondent-company was
exempted from paymen! of sales tax. It was expressly namedas a
"Prestigious Cement industrial unit®. It was classified as & ctategory
"B" Industry entfilled fo safes tax exemptlion for 8 years, The notifi-
cation was published on February 8, 1586, On February 2, 1956

1
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rallon was issued by the Industrys depanment confirming

wivihent's eligibility for several incentives and mose particularly
sales {ax concessions. By the certificate No. STE(M) the Director of
Indusiries cerlified that the respondent-company fulidted all cond-
fions ramely fegistration by Empowered Committea, empjoymentof
person belonging to the Stele and capital investmeni. On March 2,
1996 respondent-company apphied for the necessary benefit in form -
STE{l) and on June 11, 1896 exemption certificate was issued in form
STEL). :

33.. The respondent No. 1-company was registered with the
Ermpowered Commitlee and was dlée declared as a unit whicty is eli-
gible for incentive of saies tax concession as avalable Io A prestigious
cemént unil under the revised rules regerding grant of incentives to
ndustrial units. The definttion of prestigious cement industrish unit

* as introduced on Dacember 1, 1934 was not htended fo provide that
there has o be registralion cither as a prestigious unitor as a pres-
tigicus cemant industriat unit. # only required regisiration as a new
industriat unit with the Empowered Committee. i i significant to
note thai the pre-condifions for grant of presfigious unit status and

" prestigious cement unit status were materiglly identical.

34.. One fallacy in the argument of the State is clearly revealed

from the fact that.the Notification dated December 1, 1994 contern-
plates registration from May 1, 1992, To put it diffgrently, sedistra-
tion with the Empowered Committee prior to-December 14094 was
permissible in terms of the nofification and thals why January 13,
1993 registrafion cannot be said to have lostits currency. after the
promutgation of December 1, 1984 Motification. There is no dispute
that respondent No. 1-company was registered as a new-industrial
unit within the stipulated dates. If the contention of the S’ta;e is ac-
cepted, it would mean that the extension given by the Segretary of
Industries who was the Member Secrelary of the Empowered Com-
mittee extending the date of commercial production after considering
the progress of the units was in derogation of the preseriptions, That
is not the case of the appeliant-State, Further; it.overiabks the powsérs
available under rule 24.4 of the notificetion dated July 31, 1992,

35. Another significant aspect which needs to be noted at this
juncture 1s that in the Motification dated January 13, 1993 respand-
eni No. 1-company was clearly and specifically named as one of the
unita to which the exemption from payment of sales tax fora petiod
of 8 yzars was available. That being so, there is no guestion. of the
appellant-State subsequently raising a question that the respondent

No. 1-company was not registered between the specified dates,:Aplea . -

‘was taken that if thal was the position there was no necesally for the
respondent No. 1-company lo apply and obtain another-certificate on -
Febsuary 2, 1996, if according 10 it there was a valid registration
dated January 13, 1893. The certificale dated February 2, 1996 is 2
declaration issued by the Empowered Committee, It declared,
confirmed and re-ststed the status of respandent Ne_1-company. It
did not create any such statis for the first time.

36.. In the January 30, 1896 Notification two distingl expres-
sions have been used; (i registration. by the Empowered Commitiee
between the-two specified dates and (i)} deciaration as a prestigious
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Cienboompany by the said date ge Ihe g_a,li‘gma_le;ﬂle;,m el
“andihin 1o tha regisiration. The posilio tear from & re=ding of

temizry 35, 1896 Nolhcation which reads as follows: .

-

Uik of goads manufactured t?y certain 'rndustnes—Exempfson;—
Amendment {Himachal Pradesh) .

Notifcation No. EXN-C{8) 2/90-1v, dated 30t January, 1995

t exercise of the powers conferred by sub-section {1} of seg-’

it 42 of the Himachal Pradesh General Salas Tax Act, 1068 {Aci

No. 24 of 1988}, the Goverrior of Himachal Pradesh is pleased to
make the followng further am endmenis in this Department's
Notification No. EXN-C{9)2/90 gated December 31, 1994 published in
the Rajpatra, Himachal Pradésh {E:drordina_ry) on Qecembq.*m.
1854, as amended from time to time (hereinaftar called the 'said
notification’) with immediate effect

AMENDMENT-1. After the existing para 1-B of the said natification

the following new para '1-C sha)l be neened namely:—

"1-C. (1} The Governor of Himachal Pradesh In exercise ofthe
Powers conferred by subssection (1} of section. 42 of the Himachat
Pradesh General Saies Tax Act, 1968 (Act No. 24 of 1868) & pleased.
to order exemptian from tax, subject o their being eligible as per the
terms of this para ta the following othet industtiesrom thepaymeny
of ax leviabie on the sale of cement manufactured by suth “other -
mdustries” as specified in the Table given below and subject i the
conditians specified below in sub-para (2): ' .

Serial | Name of the industry Category of [ Total fime-limit
Number : industrial withiny which

‘blockin concession of

w;‘tig:h locager
(1. = (2} ‘
1 |Ms. Guiarat Ambuja |
Cements Ltd., Vilage © - pightmonths {0
Suli, P.C. Rarlaghat, . ears}’ ’
[Tehsit Acki, District - :
Solan (H.P;} . i .
2 M/s, The Associated ) “g" ne hundred
! Cement Companies eight months (9
i L. PO. Barmang, ears)
i District Bilaspur (H.P)., - J

(2} The concession of exemption from payment of tax under this )
Acl, shzll be adfnissible to "other industries” onty i~ © .

{iy ¥ is a prestigious cemtent industrial unit; -
(iiy i has been registerad as 3 depler under the Himachal

- Pradesh General Sales Tax Act, 1968, for manutacture of cementfor
- sale in the "new cement industrial pnit
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“{ii} it bas obtained a certificate in form Q’T‘ E.-M fromihe .
Gireclor of industiies, Himachal Pradesh snd has fumishaed the same
o e prescribed aulhoriy !or the grant of xemplion cerificate n
form S TE-H -

{n) it has been gaanled an exemn pion cerhﬁcase n form
S T.E -i by the prescribed authority,

(v it (registered deater) comphies with the provisions of; (a) the
Himachal Pragesh General Seles Tax Act; 1968, {b) the Central Sales
Tex Act, 1956 and {c) the Rules, notrru:atmns and orders made and
wsued under these Acts;

(vi) the exemption cerificate confinues to remain operative and
% Tias nof been wikhdrawn or cancelled by the preseribéd: aufhoﬂty
ar i not arnulled or quashed in any appellate, fevisiohal or other
proceedings:

Provided that ihe exempiion contained in sub-para (1} to
M The Associated Temnent Companies Limited, Bammasa, District
" Biaspur {Himachal Pradesh) shalt be granted by the prescrized
authority only ¥, in addition to the precedmg fendilons,—

\aj the payment of fax under the Hmachal Pradeah Genera1
Sales Tax Acl, 1968 and the Centrsl- Saiea Taix g, 1955 n respect
R i i @‘l‘

. of the did component of the Mis. The Assaciated Cement Companies
Limited, Barmana, Disttict Bilaspur (H:machal Pradesh) is actually
made even during each financial year of the period of e;empﬁon in
respect of the new compasent of this unit, estabshed as a-rasult of
expansions on the quantity respectively of 551,084 mtricfnnnes and
371,028 melric tonnes sold during the yedr 1991—92 and

(b} the levet of manufacture of 9,22,692 memc lonn@s Tcemen:
i ihe old eompenent pf Mis. Associdizd BemipMidslnisd: Bdmana,
Digtrict Bilaspur (Himachial Pradash} ja alsq m ] edmmﬁangad

- threlighoul each fingndtat year- durtng e tierolf GEEEMptSH in
respect of the new compenam of this unit stabllshag as a resuﬁ of .
EXDANSION. -

{3) Nowithstanding anything contaed in sub-paras (1) and {2), -

nn dremption shall be granted by the prescribed autharity to such

other ndustry—
10 if 1t 18 found thal the evasion of fax under the Himachal

Prdxrewh Gereral Sales Tax Aot 1588 ot the Central Sales Tax Act,
1956 has been commitied by the ranrrepreneur (regastered gealer); -

rd
i} wr raspect of the saie-of inshad cament, which has been
Lrenured or scgairdd by i for the sais i1 Himachal Fradesn: and

v sespact of ine sale of cemenl which has not been inciuded -
elurned in the return flag gnds cn_n 12{3) uf tha
Pradash Genait Saias las Aot 14
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TED 19892° pullishe
Y (Eaizofdinary) on Grtorer 1, 48
i wietzlon fo W} mode of avaiing o o
i isnue of sxernption cetifzzie. (7 renewsa! of [2Y-CHT
b cerate (6 cancehistian of exemption cerlificate in fore
STEAL lny fifing of reiurng, assessment, £ic., v} registers 1o pe
mamiEmned, (v tondonation of delay, (Vi) other poivers of the pre-
senbed avthority, and {vili} overriding affect of this notification

B

pencd of exemption |

“See [1993) 96 STC Statutes 16

Expianation. —F or the purpose of para {(1-C) of this nofifica-
Hioiy,— ) :

{2) "other mdustries” means “prestigios cermend industriat
unitg™ . ’ . . -
(b)"'p:es:[gnous cement inbustrial unit” means a new cement
Rdustrial unit which has fixed capital mvestment of not ess than
rupees fitty crores, comes inio production after the jst day of May,
1992, s registered by the Em powereqt Commitiee between the 15t
day of May, 1992 and the 31st day of March, 1985 end gmploys on
permariend basis not more than two hundred persons; anpd

- {815 based on local raw malerial, or

{8 carmes ol vatue agdition of {ifyipereanturn or mors in its
mariactured products, or . -

(#) underiakes an exporl commiment of 50 per cent or more

- of is production, or

(sif) I8 detiared to be Plestigious cement unit by the Empowered
Comimitiee headed by the Sacretary {Industries) to the Governmeni
of Hitnachal P{aqesh; .

and gisomncludes an exsling industnial unit- which fullills the

above triteria for “prestigious cement nif® excusivaly by virtue of
the component of "expansion” or “dwersificatior™ or “madernisation”
as the case may be;

(6} the expressions “diversification”, “expansion”, ‘modemisation”, .
"Empowered Committee® and "prescribed authorily” shall have the
Same meanings assigned to them in clauses (i), {iv}, v} and. ()
tespectively of sub-para (1) of para 2 of the'Himachal Pradesh Gen-

. eral Sales Tax [Deferred Payment of Tax) Scheme, 19a2*;
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siel leveeiment” means capilel investam e
i EChinery ang Blenl as verifed by the e

s "STE, "STE- ang “STE mear the forms 2
‘ded 1o this nolfication; ang -

- iy unizes there is anptfing répugnant in thie subject o7 cuntess -

ah words ang EXpressions used herein shall have the meaning as-
signed to them under the Himachal Pradesh General Sales Tax Act,
1958 . ‘ :

37.. Judged Yom the above background, the appeliant's plea
&hout non-entitlément of the respondent No. 7-6ompany of-the sales -

*See [1993) 80 STC Statutes 15, -

tax benefits ang exemptions is clearly misconceived. The High
Court's judgment doss not suffer from any infirmity ta wanapt in-
terference . a '

38.. #l may be noted here that there are two additional faciors
which also made the revisionat order indefefiSibie. r-n%{ assess-

- ments were made for the assessment yeatsmBa ifd 1996-97
fixing the date of etfflement first to be January 31, 1996 and subse-

questioned the comectness of the focion bl the dates by filing
appeals which eameto be dismissed. In other words, the assessment
orders merged with the first appellate orders, 50 far as'thvg gafe of
entittementis concerned. i may be Roted at this junclurs §ia the
Tesponden) No, 1-company wanted the exemption from an.anterior
date. In any event, the fotion of the date of entitiement wiih effect
from Fetruary 6, 1996 became final by the firsy appellate orders. The
revisional authoriy tid not take note of the reid appeliate omers, in
it view of the taller the assessmebt Brdet Which hid: fat
Wi ¥hs firet mppetiate oxdnrt: coutd not have e revised. Signii
canfly"by the fevisions erdersthe tevisional autharity sat eside only

the assessment ordars, though according 1o the show cause nolices

the respondent No. 1 was required fo show cause as 1o why the
exemption notfication shal not be recalled, In the operative part of”
the order; only the assessment orders haye bean quashed: The final

of 2 certificate of provisional registration up 1o the date of commer- -
cial produsction, # has not been disputed that en application for
extension of the vakidity period was filed on June 17" 1885, A ceriifi
cate of registration as a dealer was Is5ued on Jdnusry 1, 1995 same
was made effective from August 11, 1985, . )

39. A plea was made about absense of he validity. of provi-
sional certificate pf registration for two months, That actually loses
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B was UIEs on behali of g 2pPE!lant-Siate e fecians.
sunder he Centrel Act were ned filg = Uine g
=it dafective. That does netin realiy amount o nen-comilizrce

ot & statutory provision, The fespondent No. d-comparny was clairning
exemplion ang, Herefore, had hot fleg the declaration forms, Somme .
of the farms which Wwere filed were treated 1o be defective

Undispertedty, before the revisional Authotity & prayes was mada for

grant of opponuniy to rectify the defects, i any. That was turned

authorly e an appeal is confinuation pithe AEpmel proogedngs.
& given case, # the appellale suficity is sat that astessee .
was prevented by masonabte'and suffiicient cause which tisenabled

hinT to file the forms in time, it.ean he accepted, fican alsg be

'equest before the revisionat autharity which was lx_smet{ﬂown.
Theretore, the question of any non-compliance with he relevant
Staiutes does not arise. Il was noted by this Caurtin' Sahney Stee;
and Press Works Ltd. v’ Commercizl Tak Officer* (1685) 4 8¢C 173
that @ven in-a given case, gn assessee can be given mm Sppotunity
Geclaration farms and fumish e %'mﬁshﬁ‘g iiifior
engeof ihe aegediee In tavability of & padicular frans-

41, Respondent No. 1-company's stand was that it was gramted
exemplion from payment of sales tax and, therefore, there was no

" 42.. H was urped by leamed counsal for the appellant-State

thai revision notices Nos, 7 to 10 waie erroneously quashed by the
High Count. Learned counsel for the respondenis submitied that in -
the writ pefition filed by there was no prayei for quashing revision

“Soe [1985) 60 STC 301,

notoes Nos. 7 to 10, it is stated that the High Gourt had nof dlearly
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) ﬂ;‘\'l'l.ams.i&cadahl:Ycrsimx).r_l‘ab:k; 2 -
quashed ihe £21d revision netices and the eppetartSizie o il
funclicnaries have not pursued the revision notices - Be 1521 5 :
may, the respondent No. 1-company is granted {wo merihs' e io
fesPong 10 the saig notices and indicale its stend. The revisara:
authority shall consider desirability of conlinuing the revision nstces
after considering the response of the respondents, if any, ficd. The
basic 1ssue involved in these notices is lo the effect of absence of
Provisionai registration certificate after August 1171995 up to Sep-
lember 25, 1995_ As noled above, respondent No. T-compzny's stang
15 thal il had applied for extension of the vaiidity pariod up 1o
December 31, 1995 and absence of any order on the same has not
beaen disputed. Let the concemed authority deqi with the apalication
within a period of 8 wesks after giving ‘notice to the respondent )
No. 1-company. The revisianal authority shall teke note of the order -
- 1o be passed thereorr } - E B

43.. The question retating fo Jtability 1o pay pyrchase tax on -
royally paid is common ta bioth Gujarat Ambujs and ACC. Accerding
to learned counsal for the appellant-State, the High Coun enone
ously held that royalty paid didnot atiractievy of purchage fax The
foundation for the argument is a decision of this Courtin State of
MP. v Orient Paper Mills Lt * (1977) 2 SCC 77,1 that case it was
heid that royalty paid vinder the leass was the s=le pfice. Thers's
&contiast between sale ang purchase. The definition 6f purchase is
wider. it involves the acquisftion and, therefore, othing but a trans-
fer Reference is also madg to.poveral prdiins offfie Mines and
Minerals {(Regulation and Bevelopment) Act, 1957 {ir: short] "Minegals
Act, 1957") and i was ‘submitted that position is diferemt after

" 1axed is the consideration as fhinerals are being removed.
.A4.. Accurding to earned counsel for the respondents, the piea

is unienable in vigw of the decision. of this Courd in State of Orissa
v. Tilaghur Paper Mills Go. Ltd. 1 {1985) Supp SCC 280,

~45..4n State of Orissa v, Tﬂaghgr'fgpﬁr&;gijis;(:o. Lid 3 {1965)
- Bupp SGC-280, 1t was, iner e afiserved by this Court g follows:

02, Royalty is viot term used § legal parlance for the price .
of goods seld. ‘Royalty’ is defined in Jowitt's Dictiopary of Engish -

Law, Fifth Editigh, Vol 2, page 1593, as foliows:

] Royaﬂy: a'paymern reserved by the grantor of a palent, Jease
of a mine or similar right, and payable proportionately o the use
“See {19771 40 STC 803,
15ee {1985} 60 STC 213

made of ine right by the grantee. It js usually a payment of money,
but maybe a payment m kind, that is, of pen of the produce of the
exercise of the right . ' ) :

Rovyalty also means a Payment which is made to an author or

composer by a publisher jn respect of each i:cpy of his work which -
is 5019, o7 to an Invenlof in respect of each arlicle sold under the .
patent. . : ’
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We are ml_mnce_mrdmhmmmmemm:wmm i
TOYRRIR rocys A5t Unlike tha 3 snber contacts 1Ha bambon
Ceentied ks et ga ayreement 10 seli henbopg SiBACING 17 1he Conitar
BIEFS with an scceszory ence fo enter upon Such argag inr he
urpose pf fefhng ang fTemoving the bambeoog nor B #, unlike tae
. limber contiacts jn fespect of 2 Rarlicuiar felling season only. It g
21 agreemeny for 5 long periog exending to Iourteen yeare, thiresn
Yars and eleven YEars with respect (o diterent contracy areas wig,
N GPUGN {o the tsspondenl-oompany ta renew the contrag fors
Turier terny of twelve years and il embrages nol only bamb_ocs which
8@ in enstence af fre date of the contract but alsa bampoos which

103.. We May pause here to nolé what the Judicial Commitiee
" otthe Priyy Coungi had 10 S3y i the case of Raja Bahadyr
Kamakshya Naram Singh of Ramgarh v, Commissi

Though the case before the Jugiciay Commitiee was of 5 lesse

of a toal'mine and we haye before us the Gase of a grant for the
Pupese of felling, cutting ang femoving bamboos with vatious ofher
fights and licences ancitary thereto, the above abservations of the
Judiciai Committee arg very pertinent and appbsilg 10 whal we have
1o decide . '
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- of the bansaction thereunder. These, hbwevel' have 1o be delesmgc

aid alithe rights

o clduses and the ullimate effect or resull as the court
gt Paper Mille' case”,

127.. Conclusions.—To SUMNirze gur conclusions.

(8) The dictionary meaning of & word cannol be looked ai where
{hai word has been stetuorily defined or judicially Interpreted but
where there is no such definition or interpretafion, the court may
take the aid of dictionaries to ascertain the.meaning of 1 word in
common parlance, beardng in mind thal a word is used in different
senses according lo.its context and a dictionary, gives all the maan-
ngs of 3 word, and the coun has, thetefars, to select the particutar
meaning which is relevant 1o the context in which i has to interpret

that word.

{16) Being a benefit 1o arise out of |2nd, any atiempt on the
part of the Siate Government fo fax the ambunts paygble under the
bamboa contract would be not only ultia vi®e Orités Act bat afso
unconstiutional as being beyond the State's taxing power isrider  +
entry 54 in List It in the Seventh Schedule o the Constitution of
fadia. . ‘ -

..

*See [1977140 STC 603 (SC); [1977] 2 SCR 140, o

(17) The case of Frm Chhotabhai Jethabai Patel & Co, v State

of MP. [1853) SCR 476 is nol good iw and has been overruled by

- degisions of kyrger Beriches of this Court as pohted out by this Court
 In Siate ofMafidya Pradesh v. Yakinuddin AIR 1962.5C 1915
. [ A A A

{18) The case of State of Madhya Pradesh v. Drient Paper Milis

Ltd.T (1877} 2 SCC 77 is also nol good law as that decislon was gwen -

Per ingunam and faid down principles of interpretution which are
wrong infaw ' .

48.. I Cooeh Behar Ganfractors' Association v. State of West
Bengalt (1898) 10 SCC 380, a two-Judge Bench of this Court followed
Orient Paper Mills Lid, caset H1977) 2.5CC 77, and held that in view

- 0fthe decision of this Gaurt in Orient Papsr Mills Lid, caset (1977)
2 8CC 77, payment of royaily amounts to payment of price Yor the

goads obtained from the Government departmaits and ijsed inthe’
works conlract. Unfortunaiely, the subsequent judQ‘mer'q ofa larger
Bench in Taghur Paper Mills case®* does not appeario have heen
cited. That being so, this decision does not lay dowts the corrent

* . position and is overruled.

" 47..*Royalty" is nol 8 term used in tegal pariance tor the price

"
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OEEold, i i g PRIMEN Yesemay Ty thy preior of &
¢ Of 8 ming o similar right, and payalsle 'proporl:z.rnazrvi_-,
S made of the right by the graniez-as hield i Taghur
s Co. L1y, cpgen . -

435, thire Primary and nansra) senco "rbyal:;f‘ in the legat
WIS ko 35 the equivalent or translaion of “jura regaliz" or
“hiraenin®, Royat rights and prerogatives of 5 SOVEreign are covereg:
threninder. In hig SeCondary sense, the word “royatty” woutd SNy

49. "Royalty” js ol & tax. Simply because the royaily ig levisd

by reference tothe Quantily of the minerals produced and the'im-
© Pugned cess tog g quaniified by taking'inio Consideration the same

Quaniity of the minerg) produced, the latter does not become Toyaity

*See [1963) 3 SCR i3 - T -

TSee [1577} 40 57O 603 o
1See {1995] 103, STC 477, - )
“Bee [1965] 60 STC 213(s0).

though fine, yet exists and is Perceptible. [See State pf West Bengat
v Kesoram Industries 1 tg + (2004) 1 JT 8C 3785,

50, Though séctao'n e refers o "minera femoved” it doas pot
mean thal the foyalty is paid o removal. it is-pqin!nfpayabﬂity.

removed or consumed or that Toyalty is a Money consideration for _
.Aransfer of property is slearly unienable in view of the analysis mage = |
above . - ’

Enjoyment of IMmovable property. As npled in Traghur Paper wMils:
caset the right confarrag by the lease deeg to-extract and remove the
minerals is a profit g Prendre. ’ o
52 1 will be usefy) 1o know the meaning of the expressions

. "dead rept” ang “royaity" and they Sonnotation. Wharton's | aw. )
lexican, 14 Edition at page 300, defines “dead rent' g5,

Dead Rent—a eni payabie on g m':'ning 1eass In adaiion foa
royally, 5o galleq becauss it is Payable whether ths Hife is being
worked or not . )



56

’

VAT Laws (K cadab!( Version) - 16 July 204
55, The detmilioh ¢ "dead 1ent™eiven iv Black’s Lew Dictio-
o =y SR E & pege 354, is =5 Tollows,

Leas keni—In Engich Law, & rém payable of a mming lease
i addition 1o a royaily. so called because #is payetile aithough the
mine may not ke worked

54 Jowitis chhunaw of English Law, 2nd Edition, a1 page
455, defimed "dead rent” as.

Dieasd Rend, 2 term sometenes vsed in mining leases in confa-
distinction o a roysily, to denote a fixed rent to be paid whether the
mine s productive or not. See Renl.

55, The same dictionary states under the heading "Rent’, at '
page 1544- i

“See [2004} 2 RC 298
$See [1985] 60 STC 213; {1955) Supp SCC 280.

When a ming, quarry, brick-works, or similar properly is leased,

the lessor usually reserves not only a tixed yearly rent but aiso a
royally or galeage rent, consisting of royaities (gua) varying with the
quantlty of minerals, bricks, €ls., produced-dun ead':‘%ar in this
case the fixed rent 1= called a dead ren!

56.. "Rayalty” is defined in Jowitts Dictionary of Engfish Law,
2nd Edition, at page 1585, inter alia, as:

Royalty, a payment reserved hy the grantor of a patent, lease

of a mine or similar right, ard payabie proportionately to the use
made-of the right by the grantee. il is usually a paymeni of money,
but may be a payment in knd, that is, of parl of the pmduce ofthe
exercise of the rghl See Rent ¢ R
&7 "Royaity” is defined in Wharton's {.aw Lexicon, A= £
tion, af page B93, as: ‘

“"Royalty, payment 10 a patentee by agreemeni on every adicle
mazde accerding to his pateni. or to an author by a publisher on
every copy of his book sold; or to the owner of minerals for the nght
of working the same on every fon or nmer Welght rasised.”

58. The definition of "royalty” given in Biack's Law Dictionary,
- "5th Eddion, at page 1195, is as fellows:

. "Royaity. Compensation for the use nfpmperty usually copy-
'righted material or natural resources, expressed as a percentage of
reczipts.from using the property or 8s an account per unit produced. |
A payment which is made to-an author or composgt by an assignee,
licensee or copyright holder in respect of each copy-of his work which
is sold, or to an nventor in respect of each article sold under fhe
patent. Royalty is share of product or profit reserved by owner for
permitting another ta use the property. In its broadest aspect, it s
‘share uf profit veserved by owner for permitting anbher the Use of

[
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Y ET L)) CcLeratnns, g share of the proguct ap orefs
i the cwnar of e popeny.. v

L T urfiy v Colleclor of Chittoor 41K 1965 5C 177
Vi Courl v tpar Troysliy” narmaily connoles the Payrem made
o Ine maierials “f mnerals won from the lang,

B in Haisbury's Laws of England, 4th Editior; jn e voiume
which deals wily "ires, Minerails a2nd Quarries”, namely volume 31,
118 siated in Paragraph 224 a5 foliows;

24 Rents and Toyalties. An agreemery for a lease usially
tonlains stpulakons as to the dead rents ang oiher reni ang inyalias

t0 be reservec by, and the tovenants and provisions 1o be insenteg
in, the lease e

61. The {opics same of dead rent and Toyaities are deaht with

in Halsbury's Lows of England in the same volume under the sup.
heading "C:onsideraﬁon", the main heading being "Property demiseq;
Consideration®. Paragraph 235 deals with “deiid renf" At paragraph

236 wifh "royaltigs” The rafevant Passages are'as ool

"235. Dead rent it is usual in mining lease 1o reserve hoth

fixed annual rent {otherwise known as g ‘dead renf, ‘minimum repp
Of 'certain fent’} and rovalties varying witl) the ameunt of Minerals
worked The object of the fieed rent s tg ensure that thelesses wiy
work the' mine; but it is somefimes neffective for that pUDhse.
Another function of the fixed rent is to ensure a definile minimpum
mcome to the lessor in respect of the demise.

If 3 fixec rant is feserved, it is payable ynif the expiration pf ]
the lerm even though te mine is:notworked, o i exhatigisg during
Ahe gurrerzy O gl Serm, or is not worth WORKING, or is diffcul o - ¢
tmprofitatile 10 Work owing to taus or accidents, or éven #he
demised seam Proves io he nen-existent,

236.. Royaltes. a royally, in the sense in which the wond is. yseq

T Connection wih mining leases, is g Payment o the lesspr Propor-
tonate 1o fhe am ount of the demised mineral worked within a spe-
cific period "

B2._ in paragraph 238 of the same volume of Halshtry's Laws
of England it is slated:

"238. Covenant to pay rent ang rovalfies, Nearly every mining
lease contains a Covenant by the Jessee for payment of the specified
fent and royalties * ’

63.. Rent is an miggfs pan-of the concept of 2 leass, Jtig the
consideration Moving from the lessee to the lessor for demise of the
property 1o him. Section 105 of the Transfer of Pmperly Act, 1882,
contains the definitions of the terms “lease”, “fessor”; "lessee”, "pre-

168/2019.

B
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mren” gnd "renl” and s as foliows ' '
i

| tsiere oaiinag—aA lease of immaovable propeny is 2 tianafer
it 1o enioy such property, made for 2 ceriain e, expiess
o mnpied, of in perpetuity, In consideration of a price paid or prom-
0 o of money, a share of CTops, semc,e or any other thing of

ie. {0 be rendered periodically or on specified occasions 1o the
wunsferor by the transferee, who accepls the transfer on such terns

1Legs0i, lessee, premivm.and reni defined-—Thetransieror is
calied the Jessor, the transferee is called the Iessee. the price is called

tne premsurn, and the money, share, service or other thing to be so
rendered is called the rent.”

64. The decision ofthis Court in DK Trivedi & Sons v. State

of Gujaral (1986} Supp SCC 20 is a complete answer to the plea
raised by learned counse! for the appellant-State, it was, inter alia,
held in that case as foliows: {The relevant paras are quoted).

"39. in a mining lease the consideration usually moving from

Ihe lessee to thedessor is the rent for the area leased (often called
surface rent), dead femt and royalty. Since theinining ifase confers
upon the lessee the Tight not merely to enjoy R Broperifas urider
an ordinary lease but also to extract minerals from the land and to
appropriate them for his own use or beneft, in addiion {o the uswal
rent for the area demised, the lessee is required o pay a certain
amoun in respect of the minerals extracted proporfionate to the
quantity so extracted. Such payment is cailed ‘oyalty’. § mey, how-
ever, be that the mime is not worked properly so as-aot'ic'yigld
enpugh return to the lessor in the shape of royally. Jn order to
ensure for the jessor & regular income, whether the mine is worked
o not, a fixed amount is provided to be paid 1o him by‘lhe lessee,
This is called "dead rent’. I

Dead et ﬁga!ﬁu!amdnn the baais e{ lha:area sased Whﬂe

royalty & calculated.on fhe guantily ¢f minerls etiacien br

removed. Thus, while dead rent is a fixed return to the fessor,

royalty is a relumn which vares with the quantity of minerals ex-
tracied or temoved. Since dead rent and royalty sre both a retum to
the: lessol in respect of the erea feased looked & from one point of
view dead renl can be described as the minimum guaranieed amount
of royally payable to the lessor but calculated on ths basis of the

area jeased and not on the guandity of minerals extracted or .
removed. In fact, clause {ix} of rule 3 of the-Rajasthan Minor Mineral
Concession Rules, 1977, defines ‘dead rent’ as meaning ‘the minimum
guaranteed amount of soyalty per year payable asper Rules or agree-
ment under a mining lease’. Stipulations previding {or the lesses’s
liabiity {o pay surface rent, dead rent and royalty fo the fessor are

the usual covenants 0 be found in a mining lease.

54.. As pointed out earlier, since dead rentis the minkmuy,
guaranteed amonni of ryally and padaties of the nature ofyoyally,
what, therefore, applies to royaity must necessarily apply or should

ELY
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ate apphcable (0 dead sent aiso, Thepug
e Central Gevernment from enhar

2t of any raiveral oihes han 8 ming mis

“d ely penon of four years, The PIOViED 10 sesban, 9412, gigr
s the Cemiral Government fram enhancing {he ges SrEn:
<l 6t any area mare than onee during any perisd of four YEHIS,
shury's Laws of England, 44h Edition, Volume 21, 1 EQuaph 236,
PEAYE Ot that ‘usually the royalfies are made {c MErGs i the fixes
EN by means.of a provision that the fesses, withoui any additiore)
REyme may work, in each period for which 2 Payhieni of fred rent
s made, 50 much of the minerals as woold, at the rovallies reserved,
T oproduce & st equal to the fied tent. The same purpose is achieved
by the proviso lo secton 9-Af 1} ahdt it the Mineral Goncession Rules,
1960, by the proviso to clayse {c} of nle 27 under which the dsssee
s liable to pay the daad rent or royalty in respect of each Mmineral,
whichever be higher in amount, but not both_ in &1l State rules
which prowde for payment of both dead rant and royalty, there is a
prevision that onty dead rent or royalty, whichever is higher in
amount, is to be gaid, but not both Rules made under the 1948 Act,
as for example, rule 41 of the Mineral Concession Rules, 1949, and
Fuie 38 of the BomBay Mincral Extraztion Rutes, 1855, also contained
a simiiar provision. Thus, the practice followéd tros ghout in exer-
cising the power o make fules regulating the grant of nning leases

has been to provide that either dead Yenl-orroyally, whichever i

highet 1 amount, should ba PEl By i 165368 but ot bath

65., Foliowing paras In Halshury's Laws of Engtany {Fourth

Edliion} 2003 Re-issues need to be noted: .

"Para 321; Nature of mifing lease: A lease may be granted of

“and or any part of tand, and since minerals are 2 part of the lang

il joliaws that 3 leass can be granted of the surface of the land ang
the minerals below, of of the surface alone, or of the minerals along
H nas been said that a comract for ihe working and getting of min-
erals, although for eonvenie Hed & fiining lease s BoIn reafity

8 lease dt Al in' the sense In y

¥ch one epsaks of an agrinlual
L prepery tionskiered, i Tealy 3 sile

lease, and thid suthi :
o & portion of thé ten: peyabls by Insialments, thi is, by

way of reni or royally, spreed over a number ofyears

Fais 322 Stansory definjions of ‘mining lease". In the Law of
Property Act, 1025, 'mining lease' means a Jease for mining purpose,
that 15, the searching for, winning, working, gatting, making
mercharlable, carrying away Dr'dispogj_!g of minés angd minerais, or
connected purposes, and inclides & grant of ficence faf mining
purposes, and lease’ includes an underiease or other tenancy.

In the Setlied Land Act, 1825 and the Landlod and Tenant Act,
1927, ‘mining lease' means a iease for any minm_g_ purpose or

connecied purposes, and 'miring purposes’ includes the sinking and
searching for, winning, working, getting, making merchantable,
smetting or othenwise converling or working for the purposes of any
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£ menufasire, carrying sway and disposing of mines and nunevats, in
' of under land, and the ereclion of buildings and the execution of
eTineering and olher works suitable for those purposes

‘Mining lease’ is also defined for ths purposes of the Opencast
Coat Ael, 1558 whilst ‘ceat-mining lease’, Yease’ and 'mine of vos!’
were all defmed for the purposes of the Cosl Act, 193¢

Parz 323. Renls and royalfies: An agreement for a tease usu-

ally contains stipuiation as to tha deat iehits and other reats and
roysihes to be raserved by, and the sovenants and provisions 1o be
inseried in the lease, but the omissioh fo-prdvide for the payment of
adead rent does not render the apreemerit so inequitable &s fo ba
unenforcaable - E

 Rent and royatties are true rents‘h!iqe.sensg that .thgy ars
incident 1 the reversion, periedical payments under ¢ lease of
mines for a specific period ey Mot 1o personal debts dnly.

Alessee who goes into passession and works minersls before
completion of the lease may be ardered on Interim application o pay
inte Courl the amaunt of royalties dua in Tespect of minerals raised.
Para 324: Usual provisions in lesses; The stahtory formalities
Tegarding the disposition of an interestin land Wi 3p ty tga con
tract-for a mining lease. In a comtravt T & 18555 ‘WBrking'a mine,
time is of the essence of the contract even if not expressly stated 10
be so. Mining leases usually conigin tlauses providing forthe refer-
ence of dispuie to arbitration or determiiation by an expert where
the vaiue of the mineral gotten s in dispute ’

66.. Relevant clauses in the Lease Deed dated May 28,1992
alsa need 1o be quoted. They read as follows:

w

et g
PartV: RENT AND ROYALTIES RESERV)

Lilrs

1. To pay dead rent or lease whichever i higher.

BY THE LEASE

The lessee shall pay, for every year except the first year of the
lease, dead rend as specified in clause (2} of this Part

Provided that, where the holder of such mining lease becomes
liable under section 8 of the Act, to pay royalty for any faineral
removed or cansumed by him or by his agent, manager, employee,

confracior or sub-lessee from the leased Gtea, Hie shall be liable to

pay either such royatty or the dead rentin respect of thal area,
whichever is higher

2.. Rate and moge of rayment of dead rent:

Subgect Lo the provisions of clause {1) offis Parl, during the
sebEistence of the lease; thelessss Shallpay 1o the Slate Government
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o, e L . - N
2 Reply of the dealer daca | 2,630'
. [T PN E 7
‘, ORDER .
- ..'[";_ e ] . ) N
s .. The 'f{ng assessment for the Year 96-97 was complated
- fixing the total interEtate Sales

turnover-at ps, 94, 80,870/~ .
Out of 'this_tqrnover,f&'xpd, Lhe turnovaer of which disallowance

Was made dis to difecifve C For hon avaliabllity of ¢ Form
#td, Was fixed at s, 134 16, 140/ levying €57 ¢ 104
. proved by C Forn at Hx.'?l;,é#,jSO/— levying tax ¥ 4

For which CuoT was lovi%ble @ 10X on. the basis of (he disau-&;.vance

made ax explaineg abovi WOLkS out to g, 34, 42,669, 92 as showp
be Low cas against m 15, =('2»,140/-— tixed in the assessment.
S PR Lo i

i
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pye—product sales and LNqL Sales m,-4$1ﬁﬁ1537+ 290
C Form rejected - =~ . B 978768.55 .
- Non pmauctian =of‘C Hdiw Y. as-zesé-reb- 00"

\

- . G waame e ' -
Vo ' L. jui,?;‘]i Toﬁpl s 3442669 9z”
’ Less assessa @ 16‘% , , R, 1516140, 00

Balance to be assessed @ 10% Bt R.1926529.92 -
assessed @ 4%

ie . 1926530/_

It was. therefore proposed to &ss5ess the above turnovex
of - m.19 26 530/- at the differential rate of, 6%

The pr0posa13,above 1et_kﬁown to the dealer ai‘pér 1st
reference for which the assessee Piled the 2pd cited zeply
stating that the details of rejection of G form is not
explained to them. It had been dealt with at 1éngfh\in
the pre assessment notice as well as the orlginsl aspessinet
orqer. A mistake is worklng out the turnover is just mada

good as per this orger. In the 01r¢um§tangeq“tbe assessment

" is moaified ga.\t.ln\d.e;:.g

CST due at the differential

rate of &% on B, 1926530/«  %,1,49,591,.60
. P fLeet oo i

Say  ®%.1,15,%92/-

i ‘

Paid nil

Voo

AR

O L. T RLICEIEE SRR

" B N Aasfafpm&i"s_on@r(Assmt)ILl,
- ; _ Special Circle, Kollam.

@’}M/

To,
The assessee '
Copy submitted te DE.Kollam..

/.

td

Y
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Ne: 89 2129/03 - Office of the Deputy Commissicner,
: ' - Comimercjzl Taxes, Kallim.
Pated: 65-10.2012 :

From :
The 'Deputy Commissioner, .
Commercial Taxes, Kollam,

To - ‘
The Joint Couunissiuner{A & 1),
Commercial Taxes, :
y 'l'.'hiruvﬂnaufha.pumm. . - T S,
Sir,

Sub: Dratt para - short fevy due o mistake in computation - Office of the -
Assk Commissioner, Special Cirele, Kollasa - M/s Kerala State cashew -
Development Corporation for the year 1996.97 - present position —
report submitting of - ey,

 Ref: 1 RR/DP - 2997003-04 e 2832068 _
2. ES.22817/03/CT Dated 4-8-2012 of the JCA & 1), Tvm,

2. H2233/01 Dated 25-9-2012 of the Assistant Commissioner
(Assessment), Special Circle, Kollam,

LT r—.
Kind attention is invited to the reference cited. The Asst. Commissioner
{Assmt), S[;eci'a[ Circle'.; Koltam, vide reference 304 cited has reported that inorder
fa set right the audit objection ruised inrespect of the above referred Draft Para,
the dssessment was revised on :27-3—201)2 and the armount due was advised for
collection under Revenue Revovery vide RRC No. 10A3-04 Dated 15-5~2Ud3 of
the Asst. Commissioner. Special Circle, Kollam, which i5 still pending to be
collected, -

Yours tathtully, -

Bl
‘ Dep:htytqmmigsinner,
Comumnercial “Taxes, Kollam



"19.2129/03 - Office of the Deputy Cammissioner,
: Commercial Taxes, Kollaih ‘
Dated : 26.03. 2012f '

Fro = ’ P ;uram -
- 53 fS
The Deputy Commu,sswner, 1 06‘ 7:, . /é': p ,O“e

Commercial Taxes, Kollam. 3 Lfi

- . iha

.r 0 T ' ”_[l ( '
The Jeint Comrissioner (A&l), o :
Commetcial Taxes, )
Thlruvananthapuram '

(1)

Sir,
" Sub: DP'= Shortlevy due to-mistake in computation ~ M/s. KSCDC Kollam tor
the year 1991-92 - report submitting of- reg. '

Ref: 1. RR/DP No. 2997/03-04 dated 28.03.2000.
2. B5-22817/03 datéd23.01.2012 of the ]C(A&l) Tvpm.
'3 H-2233/01 dated 03.03.2012 of the AC(A), Special Circle, Kollam.

e 2

‘Kind attention is invited to the reference cited. The Asst.Comemissioner(Assmt),
Special Circle, Kollam vide reference 3+ vited has reported that the arrears in respect of
the above reférred Dratt Para case is still pendmg collection ~before—the Revenue
Authorities vide RRC No.10/03-04 datc.ci 15.05.03 of the Asst Commmsmner(Assmt),‘-

Special Circle, Kollam.

Yours faithfully,

Deputy ‘Commissioner,
Kollam
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braft Lp, from vomnisgionsp, Comarl.rages, Tvpm,

a & .

No, 25-22817/05/0m . bater .7, 2003,

To
" The Secretary tg dovt,,
Toxes (C) Desartment,
‘I‘h:i.ruvunauth_apuram.
Sir, '

Subsi- :iu;:'lnil';: Eeport (RR) - Short levy of tux due
. Lo, lnBmsutation - /s, Keralo State Cashaw -
: Oevelopmant Lorparation for the yaar 96-97 -}‘e{m‘:--
Arworrtongy- rogi~
©oRefi- 1, Govr, Lr.vo. 8322/ 2005/1D dtd, 4,.4,2003,
. 2. Rez (iKY o¢ no, 2997/05-0‘4/312::@1::28.5.@3
. . .

RN

of a3, Twv
PP

e Attention ius invited +o t 2

e pefersnce Cited. ‘thuw

:Kﬁit objection in this . .se 15 that while
B

finalising the

Agsszzazl For the Fedr 96~97 of i ussessee, ~lthough ihe

3’ *é:éasing officerp £royesed Lo levy tax at 0% on turnover of

-‘Ps..ﬁ;i‘&;'#j lekh net supported by vuelid g

] Form declaf'ation, i

L@ 104 was lovied “aly on a tumover of g, 15.16 lokh apd tax

At 44 was levieg o turnover of p, 19.27 Lakh,

This resulted
in short levy or 087 or 5. 1.16 lakh.

Thiz was exdained with refopepee to the connected

regords and i consultation with the Dy.Commiss ioner, Kollam,

de has reported that the short 1evy was mude good by assessing -

the turnover at the differeutial rute of &5 vide order dts

27.3.02. Meonwhile tha original assecmp.pt dt. 5,3.09 wus

modifi=d by the Uy.comaisgioner ). Pais WAS given efrectl
to vide proeeeddings do, LU.6,02; ABFes8ing & turnover of Iy

5. 9,78,768.55 ol 44 which WS assessed at the higher rate of
19% in the originul assdusoont order as the dealer huas Bro-

duead Fvideana fa aea oo a .-

mgI q -
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rd

credit for erit#&hc: Tthe amount or tax paid was wrongly
given as R, 1,15;592/- instead of the correct figure of

B. 4,06,376/-, This mistake was reetified vide proceedings
.dt. 6.6.200% of @ést.CommissidnEr (#z3mt.), Kollom. The
balance 5T due ié Ba 1,56,747/~, "This omount alongwithl
“Interest usio 6/53 of k., 69,761/- ié pending‘golleéfion
‘under AR as per @ﬁc No. 10/82-03. Henece the kccowntant

General tay be addresséd to dros the Lraft Fara, .

Youprs fuithfully,

NRLE

ConnaissSioner,



TS MASASANDY OF N/a. Nexeln Skave Sisbew: Row laptank Sos
SEakhen LY e the your 199597, léhnugh e anse

WESIONE juuposch 4o lewy bax at 10 pesoart oo &
B 4D Laldy DOt ugporied By wvakia 6" Toxm deslasatiss,
FER B4 10 ax ount wes Javisd 95 3 SivaTeer of by 1518 lase

PRl und- op the dalaase- sEraover of aid

. T0f Be lodd akh. L

9,27 Lok, Gax at o

- 83 recuipt of the Deuiy Fare, gmm Tepoxt on the ‘sane

T Depury Clpdastoner, Kollas 1 his repore dabed
13703 atated Uiat the ohaervation wide Ny the AcoumRart
Masral was curceu and as pex Order N 1S3 5094/26m97 o8t
Gavnd: FF-Pm032 of Kise Assjstagt Comnlsstonsy(Assnt. }, Speelal



cirela, xo;m.. thE §86aped. wpsessmint under RuTe 6(7) of

the GaT (x@r,qla) Meq. s emnw. !hu ‘mm :h'rmlnr

e Of ficer, fum hia explmﬁm MM rﬂcnnee cieus
a8 ard r.-aper .bwe. - In-the Sntiiaticn, the individual hae
atated that in the pro-aaseszment fhotize, the total turnaur
prwwoﬂ was . la. Sﬁ,ﬁﬂ.s'rt)/- and: tox: was m-apue:l to be iws.dd

It is’ turther stated that there wats 00 mentlom of the'
"—Bm-availability of 'C* Foims for B, 20,870/« ana. the.
'avnnabuity of ‘G Forms for e 19,447,400/~; the oomputation
i the Pre-gise2smont potice was cofrect am thete. mvmﬁ ‘

" 'no QFLatIGh trom tud Proposal whiie' nmmting thn flnal
nssusmt,

Tha ostieer has put m that he had verified each am‘i
wvnry W Fm-a neolm'atim filed by the nssecses, becaise of
wiich enly t}mt m cwm detoct defoctive W! ‘Forus for
M. 9 78,788,55, Tt 18 stated that he was transferred. from tfa
offige of the cmisﬂimar of Commerclal Paxes, :Phn*mramnthw
Suran in "hly January 2007 o Svecial Circle, Xollam at a
time whed ‘that  saat 18ft vacant for thres ronths,

i
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