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' BETWEEN

' -Sbta:té'.. of keralé

(a@a,amw_’[

IN THE SUPREME COURT OF InNDIA

[Order XVI Ryle 4(1){a)]
- CIvIL APPELLATE JURISDICTION
: (Under Article 136 of the Cormtituﬁon of India)

S.L.P. (Civil) No. | - of 2012

| 2’7.07_.20}2 p'assed by the High Court of Kerala qf Ernakulam i,

W.A. Nos, 470 of 2012
‘ With

- PRAYER FOR INTER[M RELIER

Position of Parties

- High Court This Court

Rep. By Secretary,'l;akés (A)

- Depart_ment, Govt, of

Kerala, Secretariat,

-Thiruvananmaptiram', B Respondent - Petitioner
Kerala- .0 T -

No. 1 - No.1

Thc CoMis’sioner of

: Excise,_ Department of -
"I-‘hiruvananthapuram,. Respondent Petitioner
" Kerala. R o

- AND-

No. 2 : No.2 -

B. Surendra Das, =~ . .
S/0 Late Bhanu_Panick_er, =
‘Sree Visakh’, Ambalathara, |

- Poonthurg P.O, Contesting

Thimvananthap'uram Appecllant Respondent
_ ’ ' No. ! No.1




77
-

S.L.P. (Civil) No. of 2012
g (Ar:'sfrzg out of the common Judgment and final order dated
?7".07.2012-bas'sed by the Hz’gh Court of Kerala at Ernakulam in
- | W.A Nos. 670 of 2012)
With

" PRAYER FOR INTERIM RELIEF-
BETWEEN | |
e Position of Parties
-I ‘I-.Iigh Courﬁ_ | This Court

State of Kérala |
Rép. By Secretary Taxes (A)
' Department, Govt. of
Kerala, Secretariat,
_Thimvanmthapurm, : Respondent Petitioner

I_{érala‘_ _ o No. 1 No.l1 °

The Excise Commissioner,
Commissionerate of

- Excise, : g .
_.Thiruv'ananthapuram,‘_- - Respondent Petitioner

Kerala, No.2 - ~ No.2

Th‘e'De;;ﬁuty Commissioner

Of Excise L Resp_onderll Petiti'one'r '
. Thrissur, Kerala _ N0.3I _. No.3

The Circle InSp'elcltor of
- Excise, Excise Circle -

Office, Kodungatlur, = - ﬁesgondent Petitioner
ThriSSI.;I' Dist, Kerala. - 0. . No.4
AND - S

M/S Kallada Residency,

Kodungallur, Thrissyr Dist,

Kerala. Represented by its Contesting
Managing Partner, _ Appellant Respondent
Sri. KiR, Syleskumar No.1 No. 1




j/
S -
Mohammeq Ali, ‘ _ ' 4 ut
- 8/0 Abdu, S : o
o .UHampLIzh_a House, _

_Sa_nthipu.ram. P.O,

) o Respondent Respondent
reeharaya_napuram Village Nos No.2
KodungalIUr Taluk, . '

hrissyr Dist. Kera,,

 With o _
PRAYER FOR INtggpy, RELIER
- BETWgpy | N

Positjon of Partieg

High Court  py.- Court
State of Kerals . |
Rep. By SeCre_taJy Taxes (A). -
_ Department,'Govt, of” "
" Kgrala, ,Secretariat, : . _ _
' -Thimiranahthapuram,“ : Respondent Petitioner
Kera]a_ _ o Noopo No.]
- The Commissisner of
Ex_cise,.Deparftment of |
Excise, g - o L
Thiluvénanthapurmn, Respondent Petitioner
* Kerala, o ' No.2

_N‘0.2‘
Joint Excige . U
OMmmissiopey. Central . Respondent  p SUtioner
Zone, Cochin, Keralq. f\TO.S ~ No.3
AND “ S




- Propritor,

EJ Davis, 4/14"
‘Hotel Malabar 1110m o
‘Bypass Road, - Contesting

Cha_hkkavattom Vyttila, ~Appellant Respondent
_Cochm Kcrala : No.1 No.1

o TOL

T}iE-HbN’BLDTHE CHIER JUSTICI“ OF INDIA
. AND HIS COMPANION JUSTICES OF THE
HON’BLE SUDRFME COUR’I OF INDIA

- THE HUMBLE PETITION OF THE
" PETITIONER ABOVE NAMED

MOST.RESPECTFULL_Y SHOWETH:' '
1. ’i‘he petltloners above named 1e.:pectfully submits th1s
.PetlthI'l Seelung specml leave to “appeal agamst the
1mpugned common Imal Judgment dated 2’7 07.2012
I passed by the Hon’ble ngh C,oaxt of Kerala at
_»'Emal»'ulam in WA Nos 470 of 2012, 670 of 2012
and 745 of 2012 Wht'_‘l ehy the Division Bench of the
g Hon’ble ngh Court was Jleased to allow the writ
appeals and the connected Writ petitions and to

declare that the amendments H.l?.ld(: in Rule 13 ot the

Foreign Liquor Rules are vneensntutional




QUESTIONS OF Law: _ﬁé(/
The followmg substantial questlons of law of public

1mportance will an&.e in the facts of this case:

' "2I.1. thther the a_mendmenl brought m Rule 13 of the
Forelgn quuoz Rules for unplementmg the Abkan
Pohcy of the Govemment for bnngmg down liquor
'consumptlon can be decla.red unconstltutmnal on.

" -the ground of dlscrumnatlon in view of the posmon of
'law that there is no fundamental right to trade in

. , hqut:n">

| _2.2"-thther the Hon’ble ngh Court has not erred In
] -".,I_'mterfermg w1th the" pohcy decwlon of the .
Govemment in regard to Abkan Busmes's wnthout

o _. sufﬁment and compelhng reason?

| '2'.3.',.Whether the ngh (,ourt can substltute .a policy
. demsmn taken by the Govemment beanng Il mind
i the dlrectwe prmmples enwsagf-d under Artlcle 47 of
: ‘the Constltutlon with its own reasomng that the

pohcv is agamst promotmg tounsm’-’




2.4. ththel thc II1gh Court has not erred in treating
: - new dpphc_cmls fm bar licenses at par with the

.emstmg Holrals already having bar hcen‘%es to hold

' that the amcndment prohlbltmg 1bs.ue of new license
" to.3 star _hotels_ is discriminatory and violative of

‘Article 147

25 Whl'en__.'t,he_ stl'-at.c,.héis .législative co’mpetencc to frame
_'I_.Rules undex Entry 8 of List 1T of the Seventh
'Schc,dule of the const1tut10n ‘whether the rules

- ira.med exercising s,uch pOWGl can be said to be

: ;."_Iunconstltutlonal unless it is proved that it is a

Ce coIorabxe exermse of power9 ‘

T 26 V\%hetﬁer ihc alnpli?:-ant for granf of.license for tracie n
| ,.quuor can 1ns1st that hlS application should be
demdcd on thc basxs of the Rule as 1t staod on the
" date of apphcatmn?
2.‘7- Whether .' the Hon-’bl‘le higﬁ court ha_s’ not erred in
c:or.npletely bypas_sing the Abkari Policy of the
Government 11‘1t10duced to achieve the Ob_]LCthC of

' Amcle 47 of the Constitution on the basis of its owrl




. reasoning tha_t _the policy is against . promoting

tourism?
_{ .

3. DECLARATION IN TERMS OF RULE 4(2):
_-The Pen’moners state that no other petition seekmg

. _leave to’ appeal has been filed by him agamst the

Impugned _]udgment and Orde1

4, - DECLARATION IN TERMS OF RULE 6:
-.The Annexure P/l to P/ 9 produoed along W1th the

" _SLP are the true cop1es of the pleadmgs / documents
} | whlch formed part of the case in the Courts below
B -.agamst Lhe same Ieave to appeal is bemg sought

. herein.

s GROﬁﬁos |

o Leave to. appeal is sought on the followmg among
other Grounds |

51 Beca‘uee the Hon’ble I—hgh court has erred in:
E quashmg the amendment 1ntroduced in
' im‘pl_emen.tation' of “the pcﬁli.c:y o'ecis;ion of the
Government taken in public mterest The Court
ought not to have subbmuted the policy decision

taken by the,Government, bearing in mind the .

dii‘ective prirlc'l:ples envisaged under Article 47 of




5.0

the Constitution ‘with its own reasoning  for

promoting tourism,

Because the impugned 'judgrhent passed by the
Hon.’ble__ High  Court g erreneous  and
un_su-stiainable. in as much as the finding that

the amended Rule is dlSn...I'lmlnﬁtOI y 18 based on

) a wrong assumption that new applicants for F L—

3 LICCHSC and existing license holdezs belong to

- the same categ:,oxy As far as new apphcants are’

.53

-conccrned 1t is for the. Govemment‘, after

'scrutiny ‘&n‘d enquiry, ‘to sanction ‘grant of

lzcense in terms of Rule 13 (3] of the Forelgn

_'quuor Rulcs Whereas for. the emstmg hcense
.;holders are concerned | renewal is by the Dy.-

_'Comrmssmner of Exmse in terms of Rule IS[B)(\J}

| of the Forugn Liquor Rules and is subject to the

payment of renewal fee only.

_Beca_hse the Hon'blc High COLI]t feuled to

appreciate that the state had taken progressive

steps n reduung the bupply of liquor within the
utate from 2002 onwardg and the policy of 2011

is In continuation of such Steps. It is important




"




10~

—

prohibitien E;tate has le;_)mld[we competence to
.-.'irdrne Rulee under Enuy 8 of List II of the
'Seventh S(.hedule of the constitution jin Tespect
of mtoxu,atmg hquors and narcotics, Since the
" Government has Iegltlmatcly exercised the power
with the intention of reducmg sale, consumptmn
and dxetllbutlon of hquor within the state, such
:'.-legxs]atmn should not be struck down as
UI'lCOHStItthlOI'lal unless- it ig proved that 1t is a
coloxable cxermse of power, State ofBombay V.
- Bak.sara (1 957 ] .SCR 682 Promotlon of tounsm
_."_'._;._I-,-.:,Or the busmess 111terest of the mvestors cannot
o - be pfessed into service to strike down pohcy of
‘ Ithe Government 1n matters of trade in hquor In
Statt.. of Kerala Vs. B Sz‘x Holiday Resorts (P}
‘Ltd 65 ors reported in 2010 (5} SCC 186 thi.s
Hon ble Couxt mtezpretmg Rule 13(3). has held
that the « ;.ubstltution of the last proviso to Rule
13(3). by ‘the ‘notiﬁ(':ation déted 120.02.2002 _
provided that no new licenses under the said
Rule shall . be 1ssued The provisg does no* |
nulhfv the hcenses already granted. Ngr does it

inter Iere With renewal of the uustmg licenses, 1t

~ only p:oh]blte grant of further licenges, Th




' 3.9 Be&__uﬁsé this Hop ble Court has helq in Khodqgy

) of Article :.1_4. More over by the impugned
judgrn'e'n.t, the High Court hag held that hotelg

having 3 star Classification are entitled (o get FI,




3 License. If the reasoning of the High Court i

to be upheld, evep Two  Star Hotels  ang

Classified Hotels ai'e alsoc should be entitled. It is

i'e'Spec-tfuIIy__ submitted that the High Conpt has

erred  ip quashing  the amendment g

discrimi natory.

Because the Hon’ble High court has failed tq

.

_ con'!s‘id_er the public interest involved ip bringin_g

the. ‘amendirients i’es’tricting issue of FJ;S

bars in Murnicipal ang Panchayat areqs by

intz-‘oducing the Distance Rule.
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A S5
Because the application for Issue of FI-3 License

can be considereq only as per {he law as on the

date of consideration. Since N6 one pag

: fundam'éntal right 1o trade jp | 1_1','q1ior, no

- be considered as per the law ag jt stood prior tq

~ the amendment becayge he hag applied earlje,

or that- he hag Spend-'considerable amount of

3 hmney with 'ex'p'_cctati'on of getting the 'h'cense. '

 ; was held '[i(ide Paragraph 28] the cdnsidefc_zt_z’on of

' a’r_z_.,-'lq;cjplica.ti‘r:}n- fo} FL_—L’? Zz'cgnée"shoufd. 'orily be
' with_ referenbe té thé J;?I,Idés/ L'alu_; kpreﬁailfné as on
| rhe date"of conslz'dén‘cltfo.n of r};e'dpplicatiorc by the
| Exa'se. au_tﬁor{riesl. ’i‘his-Hon’b]e Court has algp

.held' in 'Ma‘dra:_; City  Wine Merchant
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lcgltmnte <xpt_gtatlor1 would arise. There 1$, no
_ poss1b1hty whatever- of inv‘oking the doctrine as

 against the legislation.

GROU.NDS'-F.OR INTERIM RELIEF;

The I—hgh Court by the Impugned Judgment has

'-dcclared thc ! dm_endments brought - b_y " the

| 'Govemment to Rule 13(3) 'of the 'Foreign Liquor

o per un amended Rules to all ehgzble hotels w1th three_

'- 'Rules as Unconstltutlonal The High Court has also

. :-.I,__.lSSLlCd a further dnectlon to. grant FL-3 hcenses as

. star dnd above and hentage cla531ﬁcat10n If the

dzréctlon of the ngh Court is Implemented the
- : Abkdn Pohcy of the Government will be in Jeopardy
LIt is. *herefore in the interest of justice and .equity

' that the operatmn of the 1mpugned Judgment be

' stayed tili _the pendency-of this petition,

MAINP RAY ER:

In the cncumstanr_cb it is most 1ebpectfully préyed

that thIS Hon'ble Court may be pleased to:

| . Grand Special Lgave under Article 136 of the
' Cohstii‘zut.io.n_;l 'O_f India to appeal against the

common  impugned  finai Judgment  daged




 THIS ACT OF KinDpsg

THE PETITIONER 4q
IN[DUTY-BOUN_D;SHALL EVER PRAY

i R DRAWN AND pyppep B‘IC y
" Drawp on 05.08'.2012 - o

5o

Filedon  21.08.50;.

(RAMESH BABU M.R}
vocate for the petitioner)

(Ad




