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,., lJ IN TIIE SUPREMD COURT OF INDIA

[Order XVI Rule +(1)(a)l

+r

CIVIL APPELI,ATD JURISDICTION
(Under- Arricle I36 of the

s L,P. (civ1l No. 
constitutio. of Inclia)

(Atisiag out of the c.^^or^""roo, 
of 2ol2

2 z. 0 z. 2 o t 2 pi ac s e d ;; ;;';;,: :'* "t 
a nd rna| o rd e r date d

w A _* r^";.::;;!a 
at Drnakutam n

BETWEEN

wirh

PRAYER FOR INTERIM REL]DF

Position of parties

(A)

High .Court

,Respondent
No. 2

I nrs Lourt

r\crponclent, petitioner
I\O. I

Petitioner
No,2

AND

B. Surendra Das.
S/O Late Bhanu pa:rickei.

-Dree 
vrsakh,, Anlbalatha-ra.

r-oonthura p.O,
r nrntvananthapuram

Appcllart
No. I

Contest.ing
xespondent
No.1
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S.t,.1,. {Civil) No. Ltf 2A12
(Arisitg out af te commor.r JuclgneN and Jitrul orcler clate.l

27.07.2A 12 passed bg tle Higlt Court (.1 I]vJt ala Qt Lt tLLLkularn in
W.A. Nos. 670 of 2()12)

with

Ppavttp E /1D rnr,,, uiRiM

State,of I(era-la

li1.^ lv segrela+ .t.axes 
(A)

ueparllnen t, Govt. of
Kerala, Secreta-riat.
I xrr u-vananthapurafi, Respondenr

No. I

Position of parties

Hi-l.,^^,-_,. r,6rr luur.L I nts Court

Petitioner
No. 1

The Excise Commissioner.
Uomnlissionerate of
Bxcise,
Thiruvajlanthapuram,
Keraia,

Commissioner
, ofExcise
Thrissur,

Respondent peLjtioner
l,{o. Z No.2

llespondenl petitiorrer
l! o. J No.3

Respondenr 
fi;ti;ioner

Contestirrg
Kespondellt
No. 1

I(erala

The. Cjrcle Inspector of
txcrse, Excise Circic
Office, l(odunqa_llur
Thrissur Dist.-l(crala.

AND

M/S Kcilada Residencv.
r.ooungallu r, .l hrissur-Dist.
Kerala.. Rcpresented by itslvlaraglng parlner, 

A
s, i r<"n. 'svrl,i*," ,,. ft:eillanl
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."#,iltlllx,l'1T",

i^t:i'drJl*:..

),'

- Cn.r^....Nespon,J.-, h - "'"nLrrl8
vUtage No.S 

-'".,r 
^espondeIl I
No.2

position 
ofparties

High Court ,r.1..^ ^r rj,n uourt

{A)

Respondent p-+i.j-
No. l *l]r""".

p-^_
-."ponOent pefu doner

No.2

xespondent peUUone'.

No.3

S.L.p. 
{CiviJJ No.

lAnsind out ^r,u oI 2012
tr,o, ,n', "l'-' 

Lne common JutlgmenL and r:^ -, -

. -"'< passed ba the High coun ^,r',.'* 
J t,nat order darcd

.w.A. ,.". ,r,r-"rioiuata at Er'.akutam 
in

wirh

PRAYER FOR IN?.ERIM RELIEFBETWEDN

State of Kerala

i'!|*","_::::.Jy.:f*il'ffffi';,ffIi;
The Gmmis"ione. 

of
ffiji' ""nuttt"n, ot

ffiana_r:thanuram,

^Joint 
Excise

)""Ii"ffi.;g;-
AND
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E.J. Davis,
Propritor',
Hote I Malabar illom,
uypass Road,
Chalikl(avattom, Vyttila,
L ochjn, Kcrala

zf+

Coulcsfung

il:li""," fr::1'""0."'

.\

TO,

rND UTTIUI J U:JTICII OF INDIA
NIIL' l-ljJ L'OMPANION JUSIICES OI,.Tr.] F'

HONtsLE SUPREME COURl' OF ]NDiA

THE IIUMBLE PETITION OF Ti{E
PETITIONER ABOVE NAMtrD

g9EISESlEqrEUlll $rq wErH :

r. rne petltlonerS abovc ntuneru r cspect I u y sullmits this
PF r;rl^- ^^ '"ccr,:ng specral lcave r^ o,,^-^,.v uv apuczil agarnsl rhe
rmpu€necl common i.i1a1 Judgment dated, 27 "O7.2O\2
passed by tlre Ht_rn,ble Hj.,r- ,,^..,. -E;rr LoUIf oi Kera.la at
Li uir fiLu3rrl rn W.A, Nos. 470 of 2012, 6T0 of 2012
^nA'7^r r.,^.-*!\, . rJ ()I zulz whcreby Lhc Division Bench of Ure
u^^n-'- ',., ',.v' urs nlgn Courl was pleuscd to allow rlre wl-ir
appeals and lllc connccrcd writ l)ctirions JJtd to.l-..r^-- -, -q!\,4c rnat ure amen(lmcnts nradc i[ Rrrlc 13 ol rhe
Fn'-i-- r,. erJ,r Lrquol. K(,lc\ i.!.e . lt lc aiu.,. ll -t, tLrt,al.
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The following substartial questiors oI law of publicrmportance will arise in the facts ol,this case:

Whe tlrer the amenrlmenr t rought i,r Rule l3 of the
Foreign Liquur- Rules for i.rnpiemenring the Abkarj
Policy of the Governmenr lor bringing down liquor
consump[ion can be declared unconstitutional on
the ground of discriminaLion in view of the position of
law that rlrere is no lundanenta.l right to trade in
liquor?

WIeNq ar l,aw:

WlPthA- +L^ rlon ole Htgh CourL has not
1n+a-l--:-,

decision
uuvcrnrrent in regard ro Abkari Business

erred in

of the

without
sufficient ard compel.ling reason?

2.3 Whethe r the High Cour I car] substitute a policy
decisioq tal<en by the Government, bearing in mind
rhe direcrive principles envisagccl under Article 47 of
the -Constitulion, w.ith jts own reasoning tlar the
policy is against promoting tourism?



{

2.4 Wl.rcther the lligh Corrr-t hirs not erred

,//

ln

b
treatirrg

lerv appiicanls fol bar iiccrrses at par wi t the

existing Hotels alreacly haviug irar licenses to hold

lhat the artlcndmenr prorrjbitirrg issue oI rcw licensc

to 3 slar hotels is discr rnrirri_rlory ancl vroldtive of

Artiile t4?

Wh91.!tre state. has legislative competence to frame

Rules under Entry g of I_ist II of the Sevenu]

Schedule of the constitution, whether tl.le rules

lramed exercising such irower can be said to bc

.u[constitutiona] unless j.t is proved that it is a

coloraL,ie exi.rcise of power?

2.6 . Whether the alrplicanr for grant of license for trade in

Lrquor calt Lnsrst ttrat his altplicarion Should be

decided on the basis of the Rule as it stoocl on the

datc of applicarion?

z./ wnetirer Lhe llon'ble high court hcs not crred irr
. compietely bypassing the Abkari poiicy of the

. Govelnment introduced to achievc the objcctive ol.

Anicle 47 oI Llrc Colstilurion on thc Laiis o[ its owrr



reasoDing

tourisn] ?

*'9.
/'.-(

the polioy is against promoting

petition seeking

him against the

The Petitioners state that no other

leave to appeal has been file,l by

Impugned judgmen t ard Ordcr .

DECLARATION IN TERMS OF RULE 6r
The Annexure pl| to p/g pri:duced along wit}t the

SLP are the true copies of the pieadings/documents

wnrcn lormed pa-rt of the case in ttre Courts below

.agarnst che salne leave to appea_l is being sought

nereln.

GROUNDS

Leave to appeal is sought on the following among

other Grounds;

s.tr Because the Hon'ble High court has erred in

quashiqg the amendment introduced in

implementation of the pol.icy decision of tre

Covernment taken irr public inLerest. The Court

ought not to have subslituted the policy decision

taken by the. Goverrrment, bcaring in nind thc

directive principles envisargcd under Article 47 of



the Constitution with

promoting tour istn.

1-s
its our rcasoning for.

5,2 Because the irnpugneC judgmcnt passed by the

Hon'ble High Court is. enoneous ald
unsustainable in as rnuch as ihe llnding that
tl)e arnended llulc is discriminatory is based on
a wrgn6i, assurntt.ion that new appbcants for FL_

3 License and existing license holder.s beiong to
the sarne category, As fa! as IIew apphcaDts ar.e

concerned, it js for the GovelnmcnL, after
scrutiny and enquiry, to saichon grant of
license in terms oI Rule 13 {3J of lhe Forejgn
Liquor Rujcs. Whcreiis for Il-e existing .[cense
holders are conccrned. renewal is by the Dy.
Commissioner of Excise in tenms of Rule 13(B)(O)

of the Foreign Liquor Rules a:rd is subject to the
PaYmenL of renewul fce only.

Bccause r he 'Hon hlc High .Cour.t farlcd to
appreciate thal ihe state had Laxen progressive
steps in reducirlg the supply of liquor wiihiD Lhe
state frou] 2O02 onwarcls ancl the po.licy of 201 I
is in contirtuation ol.suctr steps. lt is inportant
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to norice rhI *r,;t^ 4'

quarifico,,.r," 
or.,-- lll 

rnt.oducing 
higher

ex,srins ,"r. ;;:-::t2' 
2oo3 arrd 2ooz, Lhe

F13,,.:,"","."1.*::':::,:,:.".,, having

S,3 Because the Hon,i_,.ie Hieh 
^^,,_.exarnined &e 

""o.,,, ^" ^ 
.*qr r has not

, l3(Bl(31 o"a* 
""i^_ 

"t nuie i3(3) and Rure

. applicata" a. o.-a 

tu^]1-a findins that new
__".,"" ard application 

161renewal beiong to th(
havjne FL 3 ;*;'l-*' 

class Edstins horers

' 
License are ,;;;*t 

nerv apptcants for FI "
dirferenda *. *. .uni::]:ss 

havins inreuisibie

':' ha" nexus to ,n. j;. 
*"u" beatment 

e1 L"t
t1 Kotdcs 

"rJr;;, 
"' s:usht to be aciieved.

Kcrn(ltakq ,r""i,',,"i "^1. 
v. 

,stqtc or

cou* .." ,";;;;,; .scc 
s74, this Hontre

right 
'" ""0. r; unu"."ttt" 

* tto fundamenta-l

. 
while:partin* *,ol"lr*t 

therefore the state

coedition, ' 
tvilege cal impose aly

54 Because the Hon,bie Higl
.lppreciate that state nu" r,t 

"otttt has faited to

ro cnact Rures ror ,',r,,;l--''l .: 
cornperence

arng full or paltial
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prolribitioir. Statc tr..s lcgislarive ,.r?::r^.. ,,
t,. rrame Rules ur.rcicr. EnLry g of l,ist Il of the

Seventh Schedule of the consritutjon in resi:ect
, ol intoxicating liquors and narcotics. Since the

Covernmer.rt has legitimatcly exercised lhe power
wirh rhe intenriorr of reduci ng sale, consurlption

. arld distribution of Iiquor withirr rlre slare, Such
legisJatiorr should rroL be struck down as
unconstitutional unless it is proved that it is a
uerorfote cxercise of power, 5)cte ctf gambag 

V.

Balcsera (jgsj).SCR 682. promotion of tburism
or the business itltercst of the investors cannot
be pressed into service.to strike down policy of
qrr uovelnmerenr rn matters of trade in liquor. ln
State of Keratd Irs. B Slt Holtd.q.g Resorts (p)
Ltd. & ors repoi-ted tn 2OjO /S/ SCC lS4 thls

. 
Hon,bte Court interpreting Rule i3(3) has hekl' that the substitution of the last proviso to Rule
13(3). by tthe notification dated 2o,o2.20a2
provided that no ncw licenses undcr the said
Rujc shall be issued. The proviso does noj
nullilv the.liccnses already gr.arred. Nor cloes it
interllre wiLh r.cnelval of tlte cxlsting licenses. It
onlv prolribils g: a,r r of ,,,r,h,..r Jre-rr:,,s Tl:,.
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issue of slrch licenses was to p.omotjtourisrn 

in/ srarc. ,lhe 
prom(,riL,n ,,f ,....-,

balanced with rhe general;;""::"7
account of the facf ,h"r ^. .-

' al.eady b 
"r"rt sullrcient licenses had

statc ,*.,t"" 
o-tt. or in public interest' the

a policy decision not tci grant lurtherli:elses, it gannot be said to defeat the Rules. If

changed,th
.. 

a.r.r,.^_ :.:r"r, 
it may amend the rules by.

,,,4y amend ihe n r r-- r_.. e.l.li^-_**,,re, modifuing or omit .

err-^r ,- ., 
ung any Rule ro give_-."!( LU rne policy. If thc .^r;^.. .

cha.lrenge, tie a---r- 
- F"'*v rs not open to

urc amendmen

ppricy 6;" u1"o not open ," ;;:"r:",'-*, ".

5.S Because this Horrble Co

.. . DrstlrerTes rfd d6, ors 

urt has herd in Khodag

no fundameatal r-ight,,, :.::::#; :::of such position of law laid down by this Honble

"ou:,, ,n" legislation enacted by ure srarecannot be challeriged on :re Cround of violation
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Licenses. The state 
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issue of Fr-3
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menl is consis Lcnlly
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measures introquced by ute . Govemment lkcbalning Arrack sa]e .introduced in 1996 aIrd thesubsequeut policy decisior ll
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goodr rezults. Conside r-ing t.
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the Gover.me'! has decided 

past cxperience,

of fresh license to ri.our sta 
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onry. It was also decjclcd to 

r and above hoters
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woulcl irrise. Ther-e is

irrvol<ing lhe doctr-inc

GRouNDs FoR INi'ERrM RELIEF;

rflc rltglr Uourt, by the Impugned JuJgmcnl iras

qcclared the amendments broughl by tire

Government to Rule 13(3) of the Foreign Liquor

r\qrcs i1.s unconstrtuLonal. The High court has also

. isSued a fulther dir.ection to gant !,L_3 licenses as

per un amendecl Rules to all eligible hotels with three

star :rnc.l above a:rd heritage classificadon. lf the

dirbction of the High Court is iraplemented, the,'
Abkari Policy of the.Government will be in jeopardy.

It is. therefore in the interest of justice and equity
that the oper ation of ttrc impugned juclgment be

stryed tiJi the pendency of this petirion.

7. MAINPRAYDR:.

ln the circumsratrccs it is mosr respectlully prayed
that this Hon,ble Court may be pleased to:

a. Grar-rd Special Lei.rve urrcler Article la]6 of the

Colistitrrtiol of Inclia to apl.rciil agarrLst tlte
corrrtrron irll;ugned finzrl ,Juclgrneni dalt:d

legitiuriite {txpcctation

possibiiiiy whatever of

against the legislation.

no
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