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ARTICLE 23
INDEPENDENT ENGINEER

23.1 Appointment of Independent Engineer

The Authority shall appoint a consulting engineering firm substantially in
accordance with the selection criteria set forth in Schedule-O, to be the
independent consultant under this Agreement (the “Independent Engineer”). The
appointment shall be made no later than 90 (ninety) days from the date of this
Agreement and shall be for a period of 3 (three) years. On expiry or termination of
the aforesaid appointment, the Authority shall appoint an Independent Engineer
for a further term of 3 (three) years in accordance with the provisions of Schedule-
0, and such procedure shall be repeated after expiry of each appointment.
e

23.2 Duties and functions

The Independent Engineer shall discharge its duties and functions substantially in
accordance with the terms of reference set forth in Schedule-P. For the avoidance
of doubt, the Parties expressly agree that the functions of the Independent
Engineer under this Article 23 shall not include Port Estate Development. :

23.2]

23.2.2 The Independent Engineer shall submit regular periodic reports (at least once
every month) to the Authority in respect of its duties and functions set forth in

Schedule-P.

23.2.3 A true copy of all communications sent by the Authority to the Independent
Engineer and by the Independent Engineer to the Authority shall be sent forthwith

by the Independent Engineer to the Concessionaire.

23.2.4 Atrue copy of all communications sent by the Independent Engineer to the
Coﬂcession.aire and by the Concessionaire to the Independent Engineer shall be
sent forthwith by the Independent Engineer to the Authority.

23.3 Remuneration

The remuncration, cost and expenses of the Independent Engineer shall be paid by

the Authority and subject to the limits set forth in Schedule-O, one-half of such

remuncration, cost and expenses shall be reimbursed by the Concessionake. to the

xu:ll:oq:y within 15 (fifteen) days of receiving a statement of expenditure from the
uthority.

23.4 Termination of appointment

24l g::,ﬁ::r :{iz m;y ’ inbits d‘:j“feﬁon, terminate the appointment of the Independent
. y time, but only after appoi S
in accordance with Clause 23?;. F eppointment of another Independent Engineet

oSN,
2342 H}@“&s}g, qjre has reason to believe that the Independent Engineer is not
ging 1S\yt\and functions in a fair, efficient and diligent manngs< 15Ty
ntation o the” Authority and seek terminaft@Pre
dent Engineer. Upon receipt of such represestf
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23.5

2.6

23.7

i

Independent Engincer, or, as the casc m

ssiomaire and Independent
and il any difference ot
ire remains unresoly ed,
Resolution Procedure.

adent Engineer is rerminated
Engincer in

Authority shall hold a tripartite meeting with the Conee
Engineer for an amicable resolution of the Dispute,
disapreement between the Authority and the (Concessiona

the Dispute shall be settled in accordance with the Dispute

In the event that the appointment of the Indepe
forthwith anuother Independent

hereunder, the Authority shall appoint
accordance with Clause 23.1.

Authorised signatorics
The Authority shall require the ladependent Engineer 10 designate and notify to
the Authorityand the Concessionaire up to 2 (two) persons employed in its firm to
sign for and on behalf of the Independemt Engineer, and any communication or
document required o be signed by the Independent Engineer shall be valid and
effective only if signed by any of the designated persons: provided that the
Independent Engincer may, by notice in writing. substitute any of the dJesignated

persons by any of its cmployccs.

Dispute resolution

advice, instruction, decision, direction of award of the
ay be, the asscrtion or failure 0 asscrt
lved in accordance with the Dispute

If cither Party disputes any

jurisdiction, the Dispute shall be reso
Resolution Procedure.

Interim arrangement

In the event that the Authority does not appoint an Indcpendent Engineer, oF the

Indcpendent Engincer so appointcd has reclinquished its functions or defaulted in
discharge thercof, the Authority may, in the interim, designate and authorisc any
person to discharge the functions of the Independent Engincer in accordance with

the provisions of this Agrcement, save and cxcept that such person shall not
cxcrcise any functions relating to review, comment, approval or inspection as
specificd in this Agreement for and in respect of the Independent Enginect,

such - functions shall be discharged as and when an Independent Enginecr is
appointed in accordance with the provisions of this Agrccmcn;k,[’rovidcd.
however, that nothing contained in this Clause 23.7 shall in any mannet restrict
the rights of the Authority to cnforce compliance of the provisions of this

Agrcement.

(s
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1.1

1.2

21

2.2

2.3

3.1

\f’ ) Rraaosnlonvo =TT

SCHEDULE -p
(See Clause 23.2.1)

TERMS OF REFERENCE FOR INDEPENDENT ENGINEER

Scope

Thes.e Terms of Reference for the Independent Engincer (the “TOR™) are being
Spe.czﬁed pursuant to the Concession Agreement dated . .......... (the “Agreement”),
‘Whmh has been entered into beiween the Authority and .............. (the
‘Concessionaire”) for undertaking the ............... Port on dusign, build, finance,
operate and transfer (the “DBFOT") basis, and a copy of which is annexed hereto

and marked as Annex-A to form part of this TOR.

This TOR shall apply to construction, operation and maintenance of the Port and
shall apply, mutatis mutandis, to Capacity Augmentation thercof. . |

Definitions and interpretation

The words and expressions beginning with or in capital letters used in this TOR and
not defined herein but defined in the Agreement shall have, unless repugnant to the
context, the meaning respectively assigned to them in the Agreement.

References to Articles, Clauses and Schedules in this TOR shall, except where the
context otherwise requires, be deemed to be references to the Articles, Clauscs and
Schedules of the Agreement, and references to Paragraphs shall be deemed to be

references to Paragraphs of this TOR.

Y
The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Agrecment shall
apply, mutatis mutandss, to this TOR. '

Role and functions of the Independent Engineer

The role and functions of the Independent Engineer shall include the following:
review of the Drawings and Documents as set forth in Paragraph 4; -?-‘*)

) .

(i)  review, inspection and monitoring of Construction Works as sct fqdh in
Paragraph 5; : |

(i)  conducting Tests on completion of construction and issuing Complction/
Provisional Certificate as set forth in Paragraph 5; .

(i)  review, inspection and monitoring of O&M as sct forth in Paragraph 6;

ion and monitoring of Divestment Requirements. as st forth

quifed under the Agreement, the period
rming any duty or obligation;




32

33

4.1

4.2

43

44

4.5

n of Disputes as set forth in Paragraph 9; and

(viii) assisting the Parties in resolutio

(ix) undertaking all other duties an
Agreement.

d functions in accordance with the

The role and functions of the Independent Engineer shall not include construction

works comprising Port Estate Development.

The Independent Engineer shall discharge its duties in fa.it, unpamal and ZfﬁGcier:jt
manner, consistent with the highest standards of professional integrity an 00

Industry Practice.

Development Period

During the De;éfépment Period, the Independent Engineer shall undertake a

detailed review of the Drawings to be fumished by the Conces.sionafre along .wnh
supporting data, including the geo-technical and hydro]oglf:al investigations,
characteristics of materials from borrow arcas and quarry Sites, topographical
surveys and traffic surveys. The Independent Engineer shall complet.e sugh review
and send its comments/observations to the Authority and the Concessionaire within
15 (fifteen) days of receipt of such Drawings. In particular, such comments syall
specify the conformity or otherwise of such Drawings with the Scope of the Project
and Specifications and Standards.

The Independent Engineer shall review any modified Drawings or supporting
Documents sent to it by the Concessionaire and fumnish its comments within 7
(seven) days of receiving such Drawings or Documents.

The Independent Engineer shall review the Drawings sent to it by the Safety
Consultant in accordance with Schedule-L and furnish its comments thereon to the
Authority and the Concessionaire within 7 (seven) days of receiving such Drawings.
The Independent Engineer shall also review the Safety Report and fumish its
comments thereon to the Authority within 15 (fifteen) days of receiving such report.

The Independent Engineer shall review the detailed design, construction
methodology, quality assurance procedures and the procurement, engineerﬁ% and
construction time schedule sent to it by the Concessionaire and furnighits
comments within 15 (fiftcen) days of receipt thereof.

Upon reference by the Authority, the Independent Engineer shall review and
comment on the EPC Contract or any other contract for construction, operation and
maintenance of the Port, and fumish its comments within 7 (seven) days from
receipt of such reference from the Authority.

Construction Period




€

5.2

53

54

5.5

5.6

5.7

The Inde : . '

Concessig;;tntizgmee' shall review the monthly progress report furnished by the

Concessionaire with send its comments thereon to the Authority and the
re within 7 (seven) days of receipt of such report.

g:whf:({’:gf en;Englgeer shall inspect the Construction Works and the Port once
Concessionair P b ex;)ae ly after receipt of the monthly progress report from the
make out a ree, rltn ] fore the 20 (twentieth) day of each month in any casc. and
overview of t]:"postao such inspection (the “Inspection Report”) sctting forth an
work method ]e atgs’ progress, quality and safety of construction, including the
Constructi 0 “‘;33'1(3 opted, the materials used and their sources, and conformity of
Standard on Works with the Scope of the Project and the Specifications and

s. In a separate section of the Inspection Report, the independent Enginecr
§hall descn?_e in reasonable detail the lapses, defects or deficiencies observed by it
in the c.:onstractlon of the Port. The Inspection Report shall also contain a review of
the maintenance of the existing water channels in conformity with the provisions of
the Agreemex}t_ The Independent Engineer shall send a copy of its Inspection Report
to the Authority and the Concessionaire within 7 (seven) days of the inspection.

The Independent Engineer may inspect the Port more than once in a month if any
lapses, defects or deficiencies require such inspections. '

For determining that the Construction Works conform to Specifications and
Standards, the Independent Engincer shall require the Concessionaire ta camry out.
or cause to be carried out, tests on a sample basis, to be specified by the
Independent Engineer in accordance with Good Industry Practice for quality
assurance. For purposes of this Paragraph 5.5, the tests specified in ....coorveeenns
(the “Quality Control Manual™) or any modification/substitution thereof shall be
deemed to be tests conforming to Good Industry Practice for quality assurance. The

Independent Engineer shall issue necessary directions to the Concessionaire for
ensuring that the tests are conducted in a fair and efficient manner, and shall

monitor and review the results thereof.

The sample size of the tests, to be specified by the Independent Engineer under
Paragraph 5.5, shall comprise 10% (ten per cent) of the quantity or number of tests

prescribed for each category or type of tests in the Quality Control. Maxgu_als;
provided that the Independent Engineer may, for reasons 10 be record®d in writing,
increase the aforesaid sample size by up to 10% (ten per cent) for certain gories

or types of tests.
the criteria for acceptance/

l.be detenmined by the Independent Engincer in
The tests shall be undertaken on a

ependent of, the tests that
in

The timing of tests referred to in Paragraph 5.5, and
rejection of their results shal
accordance with the Quality Control Manuals.
random sample basis and shall be in addition to, and ind

sonaire for its own quality assurance

may

be carried out by the Concesst
ith Good Industry Practice.




59

5.10

5.11

5.12

513

5.14

. Construction Works that should be suspended for epsuring safety in re

struction Works into conformity with the

such remedial works have brought the Con
r * ons of this Paragraph 5 shall apply to

Specifications and Standards, and the provis
such tests.

In the event that the Concessionaire fails to achieve any of the Project Milestones,
f the progress of construction

the Independent Engineer shall undertake a review 0 . i
ays, if any. If the Independent Engineer shall determine

and identify potential del end 2 : >
that completion of the Port is not feasible within the time specified in the
Agreement, it shall require the Concessionaire to indicate w1th1n.15 (ﬁ.ﬁe'en) days
the steps proposed to be taken to expedite progress, and the period within which
COD shall be achieved. Upon receipt of a report from the Concessionaire, the
Independent Engineer shall review the same and send its comments to the Authority

and the Concessionaire forthwith.

If at any time du}n;g the Construction Period, the Independent Engineer determines

that the Concessionaire has not made adequate arrangements for the safety of
truction or that any work is being carried out

workers and Users in the zone of cons
in a manner that threatens the safety of the workers and the Users, it shall make a2
or part of the

recommendation to the Authority forthwith, identifying the whole
spect thereof.

In the event that the Concessionaire carries out any remedial measures to secure the

safety of suspended works and Users, it may, by notice in writing, require the
Independent Engineer to inspect such works, and within 3 (three) days of receiving
such notice, the Independent Engineer shall inspect the suspended works and make
a report to the Authority forthwith, recommending whether or not such suspension

may be revoked by the Authority.

If suspension of Construction Works is for reasons not attributable to the
Concessionaire, the Independent Engineer shall determine the extension of dates set
forth in the Project Completion Schedule, to which the Concessionaire is reasonably
entitled, and shall notify the Authority and the Concessionaire of the same.

The Independent Engineer shall carry out, or cause to be carried out, all the Tests
specified in Schedule-l and issue a Completion Certifiéite or Provisional
Certificate, as the case may be. For carrying out its functions under this Pgragraph
5.13 and all matters incidental thereto, the Independent Engineer shall act undgr and
in accordance with the provisions of Article 14 and Schedule-1. Cils

Upon reference from the Authority, the Independent Engineer shall make a fair and

Z::st%n::l; a:sme.scslr:ixg ::dthe costs ﬂ<1)f providing information, works and services as
certify the reasonab ' !

the Authority to the Concessionaire. feness Of- such costs for peymet bY
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6.1

6.2

63

6.4

6.5

6.6

6.7

6.8

Sy
i

Operation Period

;zd:esp;“ an the Drawings, Documents and Safety Report reccived by the
pendent Engineer for its review and comments during the Operation Period, the
provisions of Paragraph 4 shall apply, mutatis mutandis.

’fruhneﬁ Independent Engineer shall review the annual Maintcnance Programme
shed by the Concessionaire and send its comments thercon to the Authority and
the Concessionaire within 15 (fifteen) days of receipt of the Maintcnance

Programme.

The Ind?penfient Engineer shall review the monthly status report furnished by the
Concessiopgire and send its comments thereon to the Authority and the
Concessionaire within 7 (seven) days of receipt of such report. :

The Independent Engineer shall inspect the Port once every month, preferably after
receipt of the monthly status report from the Concessionaire, but before the 20"
(twentieth) day of each month in any case, and make out an O&M Inspection
Report setting forth an overview of the status, quality and safety of O&M including

its conformity with the Maintenance Requirements and Safety Requirements. In a
ndent Engineer shall

separate section of the O&M Inspection Report, the Indepe
cias observed hy it in

AvaAww v e

describe in reasonable detail the lapses, defects or deficienc
O&M of the Port. The Independent Engineer shail seid & copy of its O&M
Inspection Report to the Authority and the Concessionaire within 7 (seven) days of

the inspection.

The Independent Engineer may inspect the Port m
Japses, defects or deficiencies require such inspections.

The Independent Engineer shall in its O&M Inspection Report specify the tests, if
any, that the Concessionaire shall carry out, or cause to be carried out, for the
purpose of determining that the Port is in conformity with the Maintenance
Requirements. It shall monitor and review the results of such tests and the remedial
ire in this behalf.

measures, if any, taken by the Concessional

ore than once in a month, if any

In respect of any defect or deficienc referred to in Paragraph 3 of Sc'ﬁ dule-K, the
pend d confg'mlity with Good Industry Prachcc?%ﬁ‘ecxfy the

Independent Engineer shall, in ecity
issible limit of deviation or deterioration with reference to the Spef:xﬁcatlons
and Standards and shall also specify the time limit for repat or rectification of any
issible limit.

deviation or deterioration beyond the permiss

. . i€ a0 delay has occurred in completion
The Independent ERglee” shall detenine 313 thg, Agreement, and shall also
the Authority for

in accordance with

of repair or remedial works ABe
i payable by the Concessionaire 10

he Damages, if any,




completing such maintenance/repair in accordance with Good Industry Pra“(:»:lc:nl;
shall grant permission with such modifications, as it may d'eemll;ecesiaxry o the
(three) days of receiving a request from the ancesslonnlre- }m‘dﬁ l:ef.y o

permitted period of closure, the Independent Engineer shall monitor the re-opening

of such part of the Pont, and in case of delay, determine the Damages payable by the
Concessionaire to the Authority under Clause 17.7.

610 The Independent Engineer shall monitor and review the curing of defects and
deficiencies by the Concessionaire as sct forth in Clause 194.

611 In the event that the Concessionaire notifies the Independent Engineert of any
gineer shall

modifications that it proposes to make to the Port, the Ipdependent Engineer sh:
review the same and send its comments 0 the Authority and the Concessionaire

within 15 (ffteen) days of receiving the proposal.

| undertake traffic sampling, as and when required

6.12 The Independent Engineer shal
ot . with Article 22 and Schedule-N.

by the Authority, under and in accordance

7 Termination

71  Atany time, not earlier than 90 (ninety) days prior to Termination but not later than

15 (fifteen) days prior to such T ermination, the Independent Engineer shall, ifx the
presence of a representative of the Concessionaire, inspect the .Port for determining

compliance by the Concessionaire with the Divestment Requirements s¢t fort ’
Clause 39.1 and, if required, cause tests to be carried out at the Concessionaire's

cost for determining such compliance. If the Independent Engineer determines that

the status of the Port is such that its repair and rectification would require a larger
shall recommend retention of the

amount than the sum set forth in Clause 40.2, it
required amount in the Escrow Account and the period of retention thereof.

72  The Independent Engineer shall inspect the Port once in every 15 (fifteen) days
ining the liability of

during a period of 90 (ninety) days after Termination for determinin
the Concessionaire under Article 40, in respect of the defects or deficiencies
specified therein. If any such defect or deficiency is found by the Independent
Engineer, it shall make a report in reasonable detail and"send it forthwith to the

- Authority and the Concessionaire. .

b

8 Determination of costs and time

81 The lndcpchent Engineer shall determine the costs, and/or their reasonableness,
that are required 10 be determined by it under the Agrecment.

82  The Independent Engincer shall determine the period, or any extension thereof, that
is required to be determined by it under the Agreement.

syistanice in Dispute resolution
“ (BT 7y N

-
-

by either Party in the event of any Dispute, the
¢ and assist the Parties in arriving at an amicable




9.2

10

y
11.1

11.2

113

11.4

11.5

11.6

C ey,
9"

i‘; c;hi:t‘\,;? 2? ag); gésaﬁrsemcm between the Partics regarding the meaning, scope
Agreement, the Independe l:Slry .Pracucc, as set forth in any provision of the
by issuin ’a penden Engincer shall s;x:cnly such meaning, scope and nature

ng reasoned written statement rclying on Good Industry Practice and
authentic literature.

- Gther duties and functions

The Independent Engineer shall perform all other dutics and functions specified in
the Agreement.

Miscellaneous

The Independent En_gineer shall notify its programme of inspection to the Authority
and to the Concessionaire, who may, in their discretion, depute their respective

representatives to be present during the inspection.

A copy of all communications, comments, instructions, Drawings or Documents
sent by the Independent Engineer to the Concessionaire pursuant to this TOR, and a
copy of all the test results with comments of the Independent Engineer thereon shall
be furnished by the Independent Engineer to the Authority forthwith.

The Independent Engineer shall obtain, and the Concessionaire shall furnish in 2
(two) copies thereof, all communications and reports required to be submitted,

under this Agreement, by the Concessionaire to the Independent Engineer,
whereupon the Independent Engineer shall send 1 (one) of the copies to the

Authority along with its comments thereon.
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