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&« JYOTHINDRA KUMAR ¥S$. STATE OF KERALA

: LA‘NS(KER)-2012-3-252
TLKER‘ZGLZ“‘J'.S?"“‘KERLT'EO.‘LE'(‘."33/KHC'201:'D‘“252

HIGH COURT OF KERALA

Coram - C.M.Ramachandran Nair . K.Vinod Chandran J.
- Decided on March 06, 2012
W.A.No. 1133 of 2011

K. }yothindra Kumar VERSUS Appellant
State Of Kerala Respondents

Advocates -M.R.Rajendran Nair , M.R.Sudheandran , Gearge Mecheril , v.A . Muhammed » M.Sajjad

JUDGEMENT
K.VIOND CHANDRAN, J. -

(i) Can Dentistry be considered to be a sPecialty of Medicine? (i) Are the Bentists discriminated by treating them not on Par
with Medical doctors? (i) Is it a matter of mere PersPective and can a Dentist asPire to the Post of Director of Medical
Education? (iv) Is there a common seniority list of Tutors in the Medical Coliege Service and Dental College Service in the
State? These are the broad questions raised in the above aPPeal,

2. THE appeflant, a Principal of a Government Dental Callege, stakes his caim far the post of Director of Medical Education in
the State of Kerala. THE brief facts leading to the creation of Directorate of Medical Education and thereafter is necessary
before focusing on the specific claim made by the appelant, Prior to the creation of the Directorate, the Medical Colleges and
the Dentat Colleges in the State were under the Department of Heaith. THE Dental Colleges were situated within the campus of
.the Medicat Colleges and did not have independent existence and the Principal of the Medical College was the Administrative
Head of both the Colleges. THEre was in existence Dental departments in the Medical Colleges, where there were no separate
Dental Colleges and the teaching staff of the Dental wings of the Medicat Colleges constituted separate ynits and the

promotion and appointment in each unit was considered separately, THE teaching staff in the Medical Colleges, coming under .

the Medical Education Service, even from that time, constituted a distinet and different service. THE Principais of Medical
Colleges were appointed only from the Medical Education Service and those persons in the category of teaching staff, either in
the Dental Colieges, Thiruvananthapuram or the Dental Départments in the Medical College, could not be and was not
appointed to the post of Principal, )

Considering the expansion in the field of medicai education, the need for a single Directorate to plan and co-ordinate
activities relating to education, training and service of Medical, Dental, Nursing and Para-Medical personal was felt. It was in
" such circumstance that the 5 Medical Colleges in the State, the 2 Dentai Coileges, 3 colleges of Nursing and a college of
Pharmaceutical Studies were brought under a Directorate by Exhibit P1 on 10.05.1983. The Directorate was mainly
entrusted with the administrative functions; but in the context of the same having been established for co-ordinating
Medical and other ancillary educational systems, one post of Director and twe posts of Joint Director were created. Though-
these were administrative pasts, the Director was from the Medical College service and one each of the Joint Directors from
Medical Callege service and Dental College service. Among the two posts of Joint Director, being equivalent to the cadre of
Principal of Medical College, one was seat apart for the cadre of Principal, Medical College service and the other to the Dental

Joint Director was created, which was equivalent to that of a Principal of Medical College, The Joint Director from the Medical
College service was designated as Joint Director (M) and that from Dental College service was designated as Joint Director
{(G).

It was after the creation of the Directorate that by Exhibit P31 dated 19.09.1983, the Dental wings attached to the Medical
Colleges were integrated with the Dental College, Thiruvananthapuram; thus creating a common Dental College service, The

two posts of Joint Director, one was made equivalent to that of Principal of Medical Colleges and the ather was set apart for
the Dental College service, While one of the posts of Joint Director was filed up fram among the persons qualified to be

S,




of ane from the Denta College service being senior-most fortuitously atises
to be posteg as Director of Medica) Education, The appellant would contend

€ appelant wouig also claim that in sych feeder category the senior-most Person ought tg be
i ducation firgt, In such idea| circurnstance, 95 projected by the appellant, the

ipal of a Medical College and a5 a direct consequence, is entitied tg
or of Medicat Education; which in any event is an administrative post. The integration of the services is
sought for ajsg on the groung that botn Medical College teachers ang Dentat College teachers are included as item 208 of
Schedule-1 under Rule 7 of the Kerala Civil Services (Cl'assiﬁcation, Control & Appeal) Rules, 1960, In such circumstance, the
appellant contends that his claim tg the post of Director of Medical Education is Perfectly justified and draws support from
the recognition of the Medical Council of India as alse the practice followed in the neighbouring States,




/4’(3 teeth that are defective because of disease, trauma, or abnormai development to normat function health, and aprearance; it

includes crowng and bridgework” (Dorland?s Medical Dictionary for Heaith Consumers 2007) "den-tist-ry THE science
concerned with the prevention, diagnesis, angd treatment of diseasas of the teeth, gums, and refated structures of the mouth
and including the epair or replacement of defective testh". (THE American Heritage Medica) Dictionary Copyright 2007, 2004 by
Houghton Mmifflin Company, Publisheq by Houghton Mifflin Company) "dentistry {den?tistre) the art and science of practicing
the diagnosis, Prevention, and treatment of diseases and disorders of the teeth angd surrounding structures of the ora} cavity,

such as blogd dyscrasias ang tumors, that require treatment by a dental specialist or physician, fn addition to the general
practice of dentistry, there are eight recognized Specialties, each requiring additiona) training after graduation from a dentaij
college: dental pubiic health, endodontis, oral and maxiltofacial bathology, oral and maxillofacial surgery, orthedontics ang
dentofacial orthopedics, Pediatric dentistry, Periodontics, and prosthodontics”, (Mosby?s Medical Dictionary, ath edition),
Dentistry, hence, is necessarily one which comes within the parameters of the science of healing, byt the professionals

One fundarmental fact which assumes significance in deciding the Question of equation is that a person with an M.B.B.S.
degree, whatever his Speciatty or super Specialty is; is legally competent to declare a person dead while one with a 8.0.5.
degree is not 50 competent,

. with the Thiruvananthapuram Dental College ang the Medicaj College services ang Dental College services were always distinct
and separate,

The appeflant relies on the decision of the Supreme Court reported in State of A.p. v. N. Ramachandra Rao {{(1990) 3 scc




Wi SrofEssGras ind Soniend Tat Dentistry s 2 speciatty a7 X

M.-B.B.S.'and B3.208. 29 alns amat 3oz oorags :
medicine and Oentists/Dentai Surgaces ars similar to Medica Sactars. Medicine nas baen recogrised as the science and art of
healing and has ts geness 3s cig as “he Ristesy of man, Feaiing MusT fave onginacsg with the aid of satural 2lements like
glants and minerals arc tmen Nent o o spiritual heaiing. With the deveicoment of culture and society, the practice of
medicine incfuded oreventicn slong with treatment 27 Hinass. The oractices of praventicn ard treatment of illness were then
reduced {0 writing, The 2ary records on mecicine discoverac in the anciert cwvilizatons show ‘ndigenous systems feilowing

authoritative texts. Ayurveda, developed in the Indian sub-continent, is an example of this.

6. THE major shift in the West occurred with the gradual rejection of the “traditional autharity" and the shift to the "trial and
error method", However, medicine was practised by general pragtitioners and the treatment of patients, manufacture of
medicines and administration of the same was their exclusive premise, Dentistry also was practised by the generai practitioners
and at some point came to be treated as a separate discipline from medicine, but stil within the broad frame work of the
medical field. Veterinary medicine also likewise was separated from human medicine, With the institutionalization of treatment
practices, two major specialties on the broad categories of "medicine” and "surgery" came into existence, Together with it,
came the para medical services. Institutionalization and large scale research in the field of medicine brought in its wake legal
control making it mandatory for a medical practitioner to he ficensed or registered. THE compiex know-how generated on
research and the advances in the medical fleld created specialties and super specialties,

Gone are the days of the general practitioner, called the family doctor: attending to each and every aiiment and gone are the
days of a chiid being lured to a Dentist with the story of a ?tooth fairy?. Technological advancement and research, as in
every walk of lfe, has overtaken patient care. Area of operation of practitioners have narrowed down with clear and well
demarcated boundaries; Zealously guarded by each fraternity within the medical fratemity. In these days of super speciaity,
N mirth, but without any levity, it has been often said that specialty has reached a stage where a speciafist knows everything
about the left ear and nothing about the right one. -

In the early twentieth century, diplomas and even evidence of Custormary and hereditary practices could entitle a person to
get a valid ficence for practise of medicne and dentistry. But towards the latter quarter of the century doctors and dentists
had to have a basic graduation of a minimum term of four years with an internship for one additional year. Most, nay all,
then go for speciatties and super specialties. It is the basic degree that qualifies the profession and t cannot be disputed
that the graduate course of M.B.B.S. and B.D.S. is distinct and different in content, form, theory, practicals and rigor of
«training. The degrees awarded gn successful completion too differs in content, form and application,

-The advancements in the medicai field are equaled by the advancements in Dentistry. It is also to be recognised that both
have attained cosmetic dimensions too. There are also specialtties and super specialties in Dentistry. Without for a moment
discounting the significance of Dentistry, we do not think that a Medical Doctor zan be equated with a Dentist/Dental’
Surgeon. They stand on a distinct and different platform aitogether with definite status in their respective platforms,
incapable of comparison or equation by any amount of legal overreach. The fact that they are governed by separate

of Health Services. This does not, however, lead to an equation of the Medical Doctors with Dentists/Dental Surgeons; nor
does it create or suggest any integration. The mere indusion of Dentistry in Exhibit P28 also cannot lead to equation of the
two categories. A close reading of Exhibit P28 would show that clause (2} of Schedule T provides for appointment of non-
medical teachers in the Departments of Anatomy, Physiclogy, Bio-chemistry, Pharmacology and Microbiology. Relaxation also
has been provided for accommadating such teachers as Heads of Department, however, only subject to prior approval of
Medical Councit of India. What is highlighted in the Schedule is that Ae non-medical person shall be appointed as Director or
Principal or Dean or Medical Superintendent. The said prohibition equally applies to the teachers qualified to be and appointed
as teachers in the teaching spediaity “Dentistry”,

8. THE definitians of "dentistry”, as has been extracted from Medical Dictionaries, are given below: "dentistry/ den tis try /
den?tis-tre) 1. that branch of the healing arts concemed with the teeth, oral cavity, and associated structures including
prevention diagnosis, and treatment of disease and restoration of defective or missing tissue. 2. the work done by dentists,
€.g., the creation of restorations, crowns, and bridges, and surgical procedures performed in and about the oral cavity. holistic
dentistry dental practice that takes into account the effect of dental treatment and materials on the overall health of the
individual. operative dentistry dentistry concerned with restoration of parts of the teeth that are defective as a result of
disease, trauma, or abrormal development to a state of normal function, health, and aesthetics. preventive dentistry dentistry
concerned with maintenance of a normal miasticating mechanism. by fortifying the structures of the oral cavity against damage
and disease. prosthetic dentistry prosthodontics. restorative dentistry dentistry concerned with the restoration of existing
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(1 5907 o Tortang that a2 sroctiors zilowsa oA fme Sagis oF rRe Cagsactive speciaftes and the availablits of promoticnal
vacaries inosuch spediaites wouid @ac <o juniors witn ~latvel ‘ess ‘mportant specialty, Jetting auick sromedion, Tous
PEIMIETNG 3 marcn 2wer thair senors fr appoiRcmen: <2 3cmaisitatve posts, T-e appellant weouid contand chat any

advantzaa 3o qained by the tLricrs on suck foMUROLS SrCUmMSTANCas A3S depracated by the Supreme Court and 't was held

that the seniority determined in the craar of speciaity :rewuid not thersfore be the basis for promoticn to administrative
pusts. The crucial point 1o e noticeq s that the parties to the said case were holding posts which were interchangeable and
nter-transfarable and available in one substantive cacdre with higher qualifications prescribed for helding a nigher post. The
said situation & not available here and the primacy of a person n the Medical College service with respect to Medical
education as such cannot at all be disputad. The appellant?s counsel also relied on the decision reported in A.L..Kalra v. The
Project and Equipment Corporation of india i(1984) 3 SCC 316] to contend that wisdom of the legislative policy may not be
open to judicial review, but when the wisdom takes the concrete form of law, the same must stand the test of being in tune
with the fundamental rights and if it trenches upon any of the fundamental rights, it is void as ordained by Article 13. The
viclation of fundamental rignts by reason of the classification on the ground of arbitrariness and discrimination is not
available in the present case. The further reliance placed on the decision of the Supreme Court in Manmad Reddy 8. and
others v. Chandra Prakash Reddy and Others (C.A.Nos.933, 934, 935, 937, 938 and 939 of 2004 decided on 17.02.2010) is
also not relevant, since in the present case the classification does not result in an artificial inequality; on the contrary it is
fair, intelligible and reasonable, The said case arose from an instance of persons drawn from different sources and integrated
into one class/cadre/category were classified for purpeses of promotion on the basis of the source from which they were
drawn. In the present case, we have found that there was no integration of cadre in the post of Principals, since the post of
Principal in Medical College and Dental Coflege remained separate and distinct. The post of Jeint Directors also was in the
respective services and were equivalent to the post of Principal in each service and was not interchangeable. The
classification cannot by any stretch of imagination be termed ta be of equals,

The cassification resorted to by the Government between the Medical College service and the Dental College service,
according to us, is proper and satisfies the twin tests of dassification, which was reterated by the Supreme Court in the
decision reported in Food Corporation of India v. Bhartiya Khadya Nigam Karmachari Sangh [(2012) 2 SCC 307} as follows:-
"a separate and distinct class and such dassification is a reasonable one based on intelligible differentia having nexus with
the object sought to be achieved". Exhibit P22 provides for two posts in the administrative cadre, being Director of Medical
Education and Joint Director of Medical Education {M)/Principal of Medical Colleges. Obviously the administrative cadre
available in the Dental College service is of the Joint Director of Medical Education (G)/Principal of Dental Colleges. The
absence of a post or a promotional avenue cannot lead to a writ being issued, since the same would necessarily result in a
judicial overreach into the exclusive premise of policy specifically assigned to the Sovereign State. The reliance placed on the
practice followed in the other States cannot ajso provide any help to the appellant since, as held by the learned Single Judge
if the rules in the particylar State provides for a Dental Surgeon to be posted as Director of Medical Education, then that
alone cannot be 2 reason to determine the polcy of another State. The elbow room available in the matter of policy
formulation of each State based on its own wisdem is well recognised by the Supreme Court in Nair Service Society v.
Dr.T.Beermasthan and others [{2009) § SCC 545]. The well established and correct procedure projected by the appellant of
choosing the senior most Principal from among that of Medical Colleges and Dental Colleges cannot be a norm in the absence
of any such common cadre. We are in perfect agreement with the learned Single Judge?s refusal to tinker with the policy of
the State in the garb of judicial review, placing refiance on P.U.Joshi and others v. Accountant General, Ahmedabad and
others [{2003) 2 SCC 6322). The procedure prescribed by Exhibit P10 cannot at all be termed as grossly deviant, since the
appointment to the post of Director of Medical Education can only be from the cadre of Principals of Medical Colleges/Joint
Director of Medical Education (M). The same cannot also be termed to be discriminatory. In view of our findings regarding
the validity of the classification, the validity of the appointment of the 4th respondent in view of her relinquishment is not an
issue that can be agitated by the appellant.

11. THE further contention of both Medical College teachers and Dental College teachers being included in Item 208 of
Schedtle-I under Rule 7 of the Kerala Civil Services (Classification, Control & Appeal) Rules also does not support the case of
the appellant, since though they were included in the same tem under 208, the speciai rules applicable to the Medical College |
service and Dental College service are separate, thus making the services distinct and separate. THE refief sought by the
appellant/petitioner himself is to declare the appeliant entitied to be considered for appointment to the post of Director of
Medical Education as a consequence of the declaraticn of Exhibit P22 to be void to the extent of nan-inclusion of category of
Principals of Government Dental Colleges. THE contention that Exhibit P22 is void for viclation of Medical Coundl of India
Reguilations by reason of exclusion of Dentistry is contrary te the appellant?s own contention that the Director of Medical
Education is not a post stipulated or controlled by Medical Council of India Regulations. '

In the above circumstances, we are of the opinion that the judgment of the learmed Single Judge cannot be interfered with
on any count and we affirm the same and as a consequence, dismiss the abgve appeal, however, without costs.
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Petition(s)_for,Special Leave to Appeal

{From the Judgement and order dated 06

The

HIGH COURT OF KERALA AT ERNAKULAM) -

K. JYOTHINDRA KUMAR

VERSUS

© STATE OF KERALAZ ¢ ORS.

With I.A. No. 1 (c/delay in filing)
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CC 18588/2012

/03/2012 in WA No.1183/2011, of
Petiﬁioner(s)

Respondent (s)

D;te: 19/10/2012  This Petition was called on for hearing today.

CORAM

HON'BLE MR, JUSTICE T.S. THAKUR
HON'BLE' MRS. JUSTICE GYAN SUDHA MISRA

For Petitioner(s)

For Respondent (s)

Mr. V.Giri, Sr

. adwv.

Mr. P.V. Dinesh, adv.

Mr. T.P.Sindhu

ra dv.

UPON hearing counsel the Court made the following
CRDER

| (Shashi Sareen)
J

ICourt Master

f

Heard,
Delay condoned.
We see no reason to,in
The special leave peti

terfere with the impugned order.

tion is dismissed.
-

| 1 (Veena Khera)

i 1Court Master




